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BRIEF OF AMICI CURIAE

**************************************************
The amici listed below, through their counsel and pursuant to Rule 28(i) of the

North Carolina Rules of Appellate Procedure and their accompanying Motion for Leave to

File Brief of Amici Curiae, hereby submit this brief in support of The News & Observer

Publishing Company and Mandy Locke (collectively, the �“Newspaper Defendants�”).1

Amici are the Reporters Committee for Freedom of the Press, ABC, Inc., American

Society of News Editors, The Associated Press, Associated Press Media Editors,

Association of Alternative Newsmedia, Boston Globe Media Partners, LLC, Capitol

                                                 
1 No person or entity�—other than amici curiae, their members, or their counsel�—
directly or indirectly wrote this brief or contributedmoney for its preparation. N.C. R. App.
P. 28(i)(2).
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Broadcasting Co., CBS Broadcasting Inc., Gannett Co., Inc., GateHouse Media, LLC,

Knight Science Journalism Program, The Media Institute, Media Law Resource Center,

MIT Graduate Program in Science Writing, National Press Club Journalism Institute,

National Press Photographers Association, The New York Times Company, North

Carolina Association of Broadcasters, North Carolina Press Association, Online News

Association, The Pilot, POLITICO LLC, Radio Television Digital News Association,

Reporters Without Borders, Sinclair Broadcast Group, Inc., Society of Professional

Journalists, Tribune Media Company, Undark Magazine, The Washington Post, and

WBTV, LLC. A full description of amici�’s respective interests in this case are set forth in

the accompanying Motion for Leave to File Brief of Amici Curiae.

INTRODUCTION

At issue in this case is the proper application of the constitutional �“actual malice�”

standard. This case arises out of an award winning investigative series published by the

Newspaper Defendants that delved into the work of the North Carolina State Bureau of

Investigation (�“SBI�”) and, more specifically, into alleged analytical and testimonial errors

by plaintiff Desmond, a forensic firearms examiner employed by the SBI Crime Lab.

Forensic science often plays a central role in modern era criminal cases. Accordingly,

reporting about forensic science, including potential errors or misconduct by scientists or

laboratories, fosters accountability and public understanding of a key feature of the

criminal justice system. Even when allegations of error or wrongdoing turn out to be

incorrect, press coverage of these issues can highlight ongoing controversies within the

judicial system and allows the public to evaluate such claims. If the press is chilled from
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reporting on such issues by fear of unwarranted defamation liability, the public will lose

access to valuable information.

Recognizing the need for robust protection for reporting on the actions of public

officials, the U.S. Supreme Court established the actual malice standard, which�—when

properly applied�—allows the news media to report on public officials without fear of

unwarranted liability. The standard requires public official and public figure defamation

plaintiffs: (1) to prove the alleged defamation is not substantially true, and (2) to prove by

clear and convincing evidence that the defendant made the defamatory statement with

either knowledge of its falsity or with reckless disregard for the truth. N.Y. Times Co. v.

Sullivan, 376 U.S. 254, 280 (1964). The actual malice standard prevents the threat of

liability from �“dampen[ing] the vigor and limit[ing] the variety of public debate�” on issues

related to government. Id. at 279. Put another way, it provides needed breathing space

for speech critical of public officials�—speech that is vital to the public�’s ability to hold

government to account. Id.

In this case, the Court of Appeals upheld the trial court�’s misapplication of the

actual malice standard, leading to a multi million dollar verdict that will surely chill

future reporting on government activity�—exactly the type of speech the First Amendment

and the actual malice standard were designed to protect. As a result, those analyzing and

questioning the actions of public officials will likely �“steer far wider of the unlawful zone,�”

avoiding the publication of even truthful speech that might subject them to a devastating

jury verdict. Id. North Carolinians will thus suffer from reduced access to information

about public officials�’ actions. This Court should enter a judgment in the Newspaper
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Defendants�’ favor on the basis that there is no triable issue of fact on the question of

actual malice, or in the alternative, order a new trial.

ARGUMENT

I. JOURNALISTS MUST BE ABLE TO REPORT ON ALLEGATIONS OF
MISTAKES, MISCONDUCT, OR ABUSE BY PUBLIC OFFICIALS WITHOUT
FEAR OF UNWARRANTED DEFAMATION LIABILITY.

Courts have long recognized that it is the responsibility of the news media to

inform the public about issues of public concern. See Roth v. United States, 354 U.S. 476,

484 (1957) (�“The protection given speech and press was fashioned to assure the unfettered

interchange of ideas for the bringing about of political and social changes desired by the

people.�”). This is especially true when it comes to oversight of government officials. See

Sullivan, 376 U.S. at 280. If journalists are to fulfill their constitutionally recognized role

in our democracy, they must be able to fairly and accurately report on their

understanding of allegations of errors or wrongdoing by government officials without fear

of defamation liability.2

The news media have long served as a watchdog for the public with respect to the

criminal justice system in particular, see Sheppard v. Maxwell, 384 U.S. 333, 350 (1966),

including the role played by forensic science. News reports have brought to light many

potential issues with crime lab techniques. For example, in 2012, The Washington Post

reported on allegations that microscopic hair analysis conducted by the FBI was

inaccurate and may have led to hundreds of wrongful convictions. Spencer S. Hsu,

                                                 
2 �“Congress shall make no law . . . abridging the freedom of speech, or of the press.�” Const.
amend. I.
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Convicted defendants left uninformed of forensic flaws found by Justice Dept., Wash. Post

(Apr. 16, 2012), https://perma.cc/SJZ8 NVGX. In one instance, DNA testing revealed that

a hair that had been labeled as a human hair in a murder prosecution was in fact a canine

hair. Id. After this and other reporting, the FBI launched a review of hair analysis, which

ultimately found that the FBI lab�’s microscopic hair comparison unit overstated the

reliability of hair analysis matches in more than 95 percent of court cases. Spencer S.

Hsu, FBI admits flaws in hair analysis over decades, Wash. Post (Apr. 18, 2015),

https://perma.cc/GSE9 WBF7.

At times, controversies within forensic science implicate particular scientists or

particular labs, and revelation of these deficiencies falls squarely within the public

interest. For example, in 2017, the government dismissed more than 20,000 convictions

in Massachusetts after investigations showed state chemist Annie Dookhan had tampered

with evidence and faked test results. Jon Schuppe, Epic Drug Lab Scandal Results in More

Than 20,000 Convictions Dropped, NBC News (Apr. 18, 2017), https://perma.cc/3AEL

N3H8. In another instance, probes into the 1991 case of Cameron Willingham, who was

convicted of murder and later executed, called into question the arson investigation

techniques used by Manuel Vasquez, the deputy fire marshal who investigated the

matter. See, e.g., David Grann, Trial by Fire, The New Yorker (Aug. 31, 2009),

https://perma.cc/K3HL VC2V. In 2010, the Texas Forensic Science Commission

concluded that the arson evidence presented by Vasquez upon which Willingham�’s

conviction was based was �“flawed science.�” Allan Turner, �‘Flawed science�’ cited in arson

case leading to execution, Houston Chron. (July 23, 2010), https://bit.ly/2Ghd3JM. Just last
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year, after an investigation by ProPublica and New York Times Magazine, a retired

detective admitted that his blood spatter analysis techniques that led to a murder

conviction in 1980 �“were wrong.�” Pamela Colloff, Blood Spatter Expert in Joe Bryan Case

Says �“My Conclusions Were Wrong�”, ProPublica (Sept. 17, 2018), https://perma.cc/ZDP6

FTAX.

Allegations of errors or falsification of forensic science methods in crime labs or by

forensic examiners may be the subject of an ongoing dispute at the time the news media

covers them. For example, in January 2019, ProPublica reported on studies calling into

question FBI photo analysis techniques. Ryan Gabrielson, The FBI Says Its Photo Analysis

Is Scientific Evidence. Scientists Disagree., ProPublica (Jan. 17, 2019),

https://perma.cc/6J35 3HFQ. The article recounts one instance in which a man was

convicted of bank robbery based in part on testimony by an FBI image examiner that a

plaid pattern on a shirt worn by a bank robber, as seen in security footage, matched one

found at the man�’s home. Id. The FBI image examiner claimed there was only a 1 in 650

billion chance that another shirt would match the one photographed by bank security

cameras. Id. However, statisticians told ProPublica that this statistic cannot be correct

because no database of different plaid patterns exists that would make this statistic

discernable. Id. The FBI responded that it stands by its image analysis techniques, and

its examiners testify about image analysis evidence �“in hundreds of cases a year.�” Id.

Regardless of whether it is the FBI or the statisticians interviewed by ProPublica who are

correct on this issue, this type of reporting on ongoing forensic science controversies�—
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and the debate and discussion it sparks�—is important to public understanding of our

criminal justice system.

The forensic method at issue in this case, bullet analysis, has also been the subject

of critical studies and investigative reporting. In 2012, a National Academy of Sciences

panel chartered by Congress found that many forensic methods, including bullet analysis,

are susceptible to human error. Spencer S. Hsu, Forensic techniques are subject to human

bias, lack standards, panel found, Wash. Post (Apr. 17, 2012), https://perma.cc/Y83P

5AGH. In 2016, a council commissioned by the White House found serious weaknesses in

many of the same techniques implicated by the 2012 panel, including methods used to

identify firearms. See Christopher Zoukis, Presidential Commission Criticizes Some

Forensic Methods, Huffington Post (Oct. 3, 2016), https://perma.cc/7YKK C5BD.

In sum, journalists�’ reporting on controversies and disputes within forensic science

fosters public awareness and understanding of the criminal justice system. Many of these

cited articles have brought to light disputes over the validity of scientific methods or the

work of individual analysts. Fear of unwarranted defamation liability will make the news

media less likely to report on these complicated issues, and the public will therefore lose

the benefit of valuable information about our law enforcement and criminal justice

systems.

II. THIS COURT SHOULD REVERSE THE DECISION BELOW BECAUSE THE
COURT OF APPEALS MISINTERPRETED THE LAW OF ACTUAL MALICE.

Recognizing �“that �‘breathing space�’ [is] essential to [the] fruitful exercise�” of First

Amendment rights, Gertz v. Welch, 418 U.S. 323, 342 (1974) (quoting NAACP v. Button, 371

U.S. 415, 433 (1963)), the U.S. Supreme Court established the actual malice standard for
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defamation claims brought by public official plaintiffs. Sullivan, 376 U.S. at 280.

Specifically, public officials may recover for defamation only if they prove a substantially

false statement was made either with knowledge of its falsity or reckless disregard for its

truth or falsity. Id. This standard harmonizes defamation law with the First Amendment,

honoring the bedrock freedom of speech principle that democracy flourishes in an

environment in which �“debate on public issues [is] uninhibited, robust, and wide open,

and [ ] may well include vehement, caustic, and sometimes unpleasantly sharp attacks on

government and public officials.�” Id. at 270.

In holding that Desmond had demonstrated actual malice, the Court of Appeals

erred in three respects.

First, it failed to conduct an independent review of the record to determine that

plaintiff had established actual malice with convincing clarity. Bose Corp. v. Consumers

Union of the United States, Inc., 466 U.S. 485, 514 (1984).

Second, it misinterpreted the actual malice standard by not requiring Desmond to

prove that the Newspaper Defendants knew the published statements were false or had

serious doubts about their veracity. See Desmond v. News & Observer Publ�’g Co., __ N.C.

App. __, 823 S.E.2d 412, 431 (2018).

Third, it erred by rejecting the Newspaper Defendants�’ argument that: (a) their

interpretation of information provided by forensic firearms experts was a �“rational

interpretation�” as a matter of law, and (b) therefore, there was insufficient evidence of

actual malice. See Time, Inc. v. Pape, 401 U.S. 279, 279 (1971); Bowser v. Durham Herald

Co., 181 N.C. App. 339, 342, 638 S.E.2d 614, 616 (2007).
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A. The Court of Appeals failed to conduct an independent review of the
record as the First Amendment requires.

The U.S. Supreme Court has repeatedly held �“that in cases raising First

Amendment issues . . . an appellate court has an obligation to �‘make an independent

examination of the whole record[.]�’�” Bose Corp., 466 U.S. at 499 (quoting Sullivan, 376

U.S. at 284�–86).3 This requirement of independent appellate review is �“a rule of federal

constitutional law.�” Id. at 510. Accordingly, in defamation actions, �“[j]udges, as

expositors of the Constitution, must independently decide whether the evidence in the

record is sufficient to cross the constitutional threshold that bars the entry of any

judgment that is not supported by clear and convincing proof of actual malice.�” Id. at 511;

see also Doe v. Doe, __ N.C. App. __, 823 S.E.2d 583, 589 90 (2018) (identifying de novo

review as the appropriate standard for appellate courts considering constitutional issues).

This independent review is not an inquiry as to whether a reasonable person could find

actual malice, but requires the appellate court itself to conclude that the facts

demonstrate actual malice with convincing clarity. See Eldred, supra, 47 Fordham L. Rev.

at 590.

The Supreme Court decided Bose against a historical backdrop in which, although

the actual malice standard had been recognized two decades before in Sullivan, eight out

of ten libel juries were finding for the plaintiff. Bruce W. Sanford, Libel and Privacy § 1.3

                                                 
3 Even prior to its decision in Bose, the Supreme Court had multiple times applied
independent review to defamation cases before explicitly requiring it as a matter of
constitutional law. See Tigran W. Eldred, Amplifying Bose Corp. v. Consumers Union: The
Proper Scope of De Novo Appellate Review in Public Person Defamation Cases, 47 Fordham
L. Rev. 579, 580, n.11 (1989) (collecting cases).
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(2006). Following Sullivan, numerous cases resulted in multi million dollar verdicts

against defamation defendants, similar to the jury verdict in this matter. Id. In many of

these cases, it was apparent that juries did not understand the actual malice standard,

and instead were applying general notions of �“fairness�” to determine who should prevail.

Id. Thus, the Supreme Court ensured the exacting constitutional standards of Sullivan

were followed in defamation cases by clarifying that appellate courts should apply de novo

independent review. Bose Corp., 466 U.S. at 499. This independent review, the Court

emphasized, protects �“the common quest for truth and the vitality of society as a whole�”

by ensuring First Amendment values are recognized in defamation cases. Id. at 503�–04.

After Bose, appellate courts applying independent review reversed verdicts against media

defendants roughly twice as often as those appellate courts not applying the proper

standard. Ten Years of �“Independent Appellate Review�” in Defamation Cases from Bose to

Connaughton to the Present, Libel Defense Resource Center Bulletin, Apr. 30, 1994, at 1,

10.

Here, the Court of Appeals did not conduct the constitutionally required

independent review. The court acknowledged it must �“�‘consider the factual record in

full�’�” and �“�‘examine for itself the statements in issue and the circumstances under which

they were made to see whether they are of a character which the principles of the First

Amendment protect.�’�” Desmond, 823 S.E.2d at 422�–23 (quoting Harte Hanks

Communications, Inc. v. Connaughton, 491 U.S. 657, 685�–89 (1989)). Yet it instead

analyzed the actual malice issue by viewing all of the evidence in the light most favorable

to Desmond, citing a case reviewing a motion for judgment notwithstanding the verdict
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that did not involve a constitutional question. Id. at 421 (citing Springs v. City of

Charlotte, 209 N.C. App. 271 (2011)).

This Court has never had occasion to apply Bose �“independent review.�” However,

many other courts, including other state supreme courts and the Fourth Circuit, have

expounded upon the U.S. Supreme Court�’s determination in Bose. For example, the

Supreme Court of Oklahoma has explained that �“[t]he question whether the evidence in

the record in a defamation case is sufficient to support a finding of actual malice is a

question of law for the reviewing court[,]�” and appellate judges must find the evidence

sufficient only if it is �“clear and convincing[.]�” Herbert v. Oklahoma Christian Coalition,

1990 OK 90, 992 P.2d 322, 328 (1999) (holding that where a public official plaintiff pled

defendant �“misrepresented his voting record, failed to thoroughly research his votes,

drew incorrect conclusions from its research, failed to contact him personally . . . and

failed to identify that plaintiff�’s positions were not based upon surveys[,]�” these pleadings

were �“insufficient to rise to the level of �‘actual malice[.]�’�”). The California Supreme Court

has similarly interpreted Bose, stating that �“Bose makes plain that in cases involving the

constitutional rule of New York Times [v. Sullivan], those facts that are germane to the

central question of actual malice must be sorted out and reviewed de novo,

independently of any previous determinations by the trier of fact.�” McCoy v. Hearst

Corp., 42 Cal.3d 835, 842, 727 P.2d 711, 715 (1986). The California Supreme Court further

held that an appellate court �“may not restrict itself . . . to evidence favorable to the

judgment�” and �“is not bound to consider the evidence of actual malice in the light most

favorable to respondents or to draw all permissible inferences in favor of respondents. To
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do so would compromise the independence of our inquiry.�” Id. at 845�–46. Similarly, in

Snyder v. Phelps, the Fourth Circuit acknowledged its obligation to apply the independent

review standard in tort cases involving First Amendment issues, reviewing the district

court�’s determination de novo and noting that the Supreme Court had referred to the

review required by Bose as �“enhanced appellate review.�” 580 F.3d 206, 218 (4th Cir. 2009)

(internal quotations omitted), aff�’d, 562 U.S. 443 (2011).

The Court of Appeals�’ decision in this case neither mentions Bose nor conducts the

constitutionally mandated independent review recognized in that decision. By reviewing

the evidence in the light most favorable to Desmond instead of reviewing it

independently to determine if the record demonstrates, by clear and convincing evidence,

actual malice, the Court of Appeals erred as a matter of law. As the Supreme Court has

held: �“[T]he rule of independent review assigns to judges a constitutional responsibility

that cannot be delegated to the trier of fact[.]�” Bose, 466 U.S. at 501. The Court of

Appeals�’ failure to fulfill that constitutional responsibility is itself grounds for reversal. Its

decision improperly ignores the principles established by Bose and substitutes an

impermissible, weaker standard of review. Allowing this Court of Appeals decision to

stand will undermine the critical role of judges in defamation actions in ensuring

constitutional standards are upheld. Id. at 508 (explaining that independent appellate

review is necessary to ensure that �“�‘the judgment does not constitute a forbidden

intrusion on the field of free expression�’�”) (quoting Sullivan, 376 U.S. at 285).
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B. The Court of Appeals erred by not requiring Desmond to show that
the Newspaper Defendants knew the statements at issue were false or
had serious doubts about their truth.

The Court of Appeals misapplied the actual malice standard by failing to require

Desmond to prove by clear and convincing evidence that the Newspaper Defendants in

fact knew the allegedly defamatory statements were false or harbored serious doubts

about their truth, instead allowing Desmond to rely on evidence that does not

demonstrate knowledge of falsity or serious doubts. Desmond, __ N.C. App. __, 823

S.E.2d at 430�–31.

Desmond relied in part on a July 29, 2010 email written by News & Observer

photographer Shawn Rocco to Locke as evidence of the Newspaper Defendants�’

purported bias. The Court of Appeals, again taking this evidence in the light most

favorable to Desmond, determined this email �“tended to show that the primary objective

of defendants was sensationalism rather than truth.�” Id. at 431. However, as a number of

courts have recognized, evidence of bias does not demonstrate knowledge of falsity or the

harboring of serious doubts as to truth, and is therefore irrelevant to the question of

actual malice. See, e.g., Garrison v. Louisiana, 379 U.S. 64, 73�–74 (1964) (declaring

�“constitutionally invalid�” a Louisiana criminal defamation statute that took into account

�“ill will�” in matters involving defamation of a public official); Greenbelt Coop Publ�’g Ass�’n

v. Bresler, 398 U.S. 6, 10 (1970) (calling an �“error of constitutional magnitude�” a trial

court�’s defamation jury instruction, which �“defined �‘malice�’ to include �‘spite, hostility or

deliberate intention to harm�’�”); Griffin v. Holden, 180 N.C. App. 129, 137, 636 S.E.2d 298,

305 (2006) (stating that �“personal hostility is not evidence of actual malice in the context
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of New York v. Sullivan�”); Varner v. Bryan, 113 N.C. App 697, 704, 440 S.E.2d 295, 300

(1994) (noting that �“evidence of personal hostility does not constitute evidence of �‘actual

malice�’ under the standard set forth in New York Times Co. v. Sullivan�”).4

The Court of Appeals�’ reliance on this evidence inappropriately conflated common

law malice with constitutional actual malice. This Court has never had occasion to

substantively address the issue of constitutional actual malice. However, decisions from

other courts that explain the difference between common law malice�—that is, spite,

hatred, or ill will�—and constitutional actual malice are instructive. For example, in

Lancaster v. Daily Banner News Publishing Co., the Arkansas Supreme Court explained

that, with regard to actual malice, �“[i]t is immaterial that the writer is biased against the

official, has ill will towards him, or intended to inflict harm upon him. The test is . . .

reckless disregard for truth.�” 274 Ark. 145, 153, 622 S.W.2d 671 (1981); see also Reuber v.

Food Chemical News, Inc., 925 F.2d 703 (4th Cir. 1991), cert. denied, 501 U.S. 1212 (1991);

Johnson v. Southwestern Newspapers Corp., 855 S.W.2d 182 (Tex. Ct. App. 1993). This

Court should make clear that evidence of ill will is immaterial to the issue of

constitutional actual malice.

                                                 
4 Additionally, Rocco�’s attitude toward the SBI was appropriate for an investigative
journalist, given the long history in American journalism of reporters taking a skeptical,
aggressive approach toward those in power. See, e.g., Ben Railton, Considering History:
Walter Cronkite, David Halberstam, and Two Legacies of Adversarial Journalism, Saturday
Evening Post, Feb. 27, 2018, http://perma.cc/Y4BA RGVM (describing adversarial
journalism practiced during the Vietnam War). Indeed, evidence that a reporter believes
he is serving the public interest by unveiling abuses within government logically
demonstrates belief in the truth of the statements, not knowledge of their falsity or serious
doubts about their truth.
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C. The Court of Appeals erred by not finding as a matter of law that the
Newspaper Defendants�’ interpretation of source information was a
�“rational interpretation�” of what sources had said.

Desmond also relied in part upon evidence that the Newspaper Defendants

misunderstood information provided by several experts in firearms ballistics. The Court

of Appeals, again ignoring the de novo review standard required by Bose and improperly

analyzing the evidence in the light most favorable to Desmond, found these alleged

misinterpretations to be evidence of actual malice. Desmond, 823 S.E.2d at 425�–30.

Misunderstandings, however, do not demonstrate actual malice. See, e.g., Profitt v.

Greensboro News & Record, Inc., 91 N.C. App. 218, 228, 371 S.E.2d 292, 297 (1988)

(affirming summary judgment for defendants for a lack of clear and convincing evidence

of actual malice when the evidence suggested the reporter may have misunderstood

plaintiff�’s comments). In fact, evidence that a reporter misunderstood source information

refutes a finding of actual malice, as it shows the reporter subjectively believed the

published information was true and did not seriously doubt its veracity.

The Court of Appeals has previously found that where a defamation defendant

misunderstands a situation and therefore publishes false information, actual malice

cannot be found. Lewis v. Rapp, 220 N.C.App. 299, 304, 725 S.E.2d 597, 601�–02 (2012). In

Lewis, an internet poster, mistakenly believing that a judicial candidate was actually a

sitting judge, stated in an initial blog entry on April 9, 2010 that the judicial candidate had

violated the Code of Judicial Conduct by endorsing another political candidate. Id. at

303�–04. Noting that �“it appears from all accounts that defendant believed that plaintiff

was a sitting judge and not running for office,�” the Court of Appeals found that while the
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defendant may have acted negligently, his misunderstanding of the situation

demonstrated that he did not act with actual malice. Id. (citing St. Amant v. Thompson,

390 U.S. 727, 729 (1968)).

Further, as explained by the U.S. Supreme Court in Time, Inc. v. Pape, the news

media does not act with actual malice when it publishes information that is a �“rational

interpretation�” of a large amount of source material. 401 U.S. at 290 (�“The deliberate

choice of such an interpretation, though arguably reflecting a misconception, was not

enough to create a jury issue of �‘malice�’ under [Sullivan].�”). Such determinations are for

the court to make as a matter of law. Bowser, 181 N.C. App. at 342, 638 S.E.2d at 616.

The rational interpretation rule has been applied by the North Carolina Court of

Appeals. See id. In Bowser, a county employee wrote a letter to county commissioners

alleging that the plaintiff Joe Bowser�—a county commissioner�—had once walked her to

her car, during which time he asked her multiple times for information about another

county employee, raised his voice at her, and threatened her job. Id. The newspaper

wrote that Bowser had �“attempted to pressure�” the state employee. Id. The Court of

Appeals determined that this statement was a rational interpretation of the statements in

the letter, demonstrating a lack of actual malice, and held that plaintiff could not recover

�“for choice of language which may reflect a misconception but is a rational interpretation

of the material from a defendant�’s source.�” Id. Here, the Newspaper Defendants�’ article

provided a rational interpretation of the information provided to Locke by the experts she

interviewed, and, accordingly, was not published with actual malice. See Defs.

Appellants�’ New Br. Section I.B.
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Assuming arguendo that Locke misunderstood her sources, no clear and

convincing evidence shows that she or the News & Observer knew she had

misunderstood them and published her erroneous interpretation despite that knowledge.

Without proof of such knowledge or subjective intent, the Newspaper Defendants cannot

be found to have acted with actual malice. Evidence of a misunderstanding does not

demonstrate that the Newspaper Defendants had subjective knowledge that the

statements at issue were false or harbored serious doubts as to the truth of the

statements.

CONCLUSION

The Court of Appeals decision below, and specifically its misapplication of the

actual malice standard, threatens important principles under North Carolina law and the

First Amendment, and threatens to chill the fundamental public interest in �“uninhibited,

robust, and wide open�” debate about the conduct of public officials. For the reasons set

forth above, amici respectfully urge this Court to vacate the judgment and remand for

entry of judgment notwithstanding the verdict in Newspaper Defendants�’ favor or,

alternatively, reverse the judgment entered on November 18, 2016 and remand this case to

Superior Court for a new trial.
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1 .  LDRC systematically examined the results of appeals from final plenary 
judgments in media and non-media defamation (and related) cases during the ten- 
year period commencing immediately after Bose v. Consumers Union (1984). 

A total of 112 decided appeals were identified (in 111 cases), 92 of which were 
taken by defendants and 20 of which were taken by plaintiffs. There were 30 
federal and 82 state appeals; 72 of the appeals were decided prior to Harte-Hanks 
v. Connaughton (1989) and 40 after Connaughton. 

Overall, more than seven out of ten appeals by defendants (71.7%) were 
successful in securing either complete or partial "disturbance" of the initial 
judgment: 38 of 92 judgments (41.3%) were reversed outright; 13 (14.1%) were 
reversed although remanded for new trial; 6 (6.5%) were reversed as to punitive 
damages but affirmed as to the compensatory award; 2 (2.2%) were remanded as 
to the punitive award but affirmed as to the compensatory award; and 7 (7.6%) 
were affirmed but with remittiturs (see Table 1). 

In contrast, plaintiffs achieved complete affirmances of the judgments they had 
obtained in less than three out of ten (28.3%) of defendants' appeals overall (see 
Table 1). 

2. 

3. 

4. 

5.  The major focus of LDRC's study was on application of the doctrine of 
"independent appellate review. " LDRC found that defendants fared far better in 
the 54 cases in which independent appellate review was applied than in the 38 
cases in which it was not applied. For example, the rate of outright reversals in 
favor of defendants was more than double when independent appellate review was 
applied -- 53.7% versus 23.7%. The comparative rate of outright affirmances 
favoring plaintiffs was also substantially lower when independent appellate review 
was applied -- 22.2% versus 36.8%. That independent appellate review also 
promotes judicial economy, by permitting appellate courts to reverse and 
simultaneously dispose of cases, is evident in the markedly higher rate of remands 
when independent appellate review is not applied (26.3% versus 5.6%) (see Table 
2). 

6. When independent appellate review was applied to the issue of actual malice, 
appellate courts reversed judgments on that issue in 66.7% of the cases studied. 
In cases that independently reviewed the issue of falsity, appellate courts reversed 
the trial court judgment on that issue in 83.3% of the cases studied, compared 
with a reversal rate of only 8.3% in cases in which falsity was reviewed on a 
"clearly erroneous" standard. In cases independently reviewing the issue of 
defamatory meaning, the reversal rate was 75%, compared with a 0% reversal 
rate when a "clearly erroneous" standard of review was applied (Table 6). 

1 
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7. Judgments obtained by public figure plaintiffs were reversed outright nearly three 
times as frequently as judgments obtained by private figure plaintiffs -- 57.7% 
versus 20.0% (Table SA). The total rate of disturbed judgments varied less 
significantly, with a 75% disturbance rate for public figure plaintiffs and a 67.5 % 
disturbance rate for private figure plaintiffs. This convergence is largely the 
result of split decisions in which independent appellate review was applied only 
to the issue of actual malice regarding punitive damages and not to issues bearing 
upon compensatory damages. 

8 .  Appellate results were somewhat more favorable in federal than in state courts. 
In federal cases, defendants obtained outright reversals in 47.6% of appeals, as 
opposed to a 39.4% outright reversal rate in state cases. The overall percentage 
of awards disturbed was also higher in federal than state court -- 77.2% versus 
70.4% (see Table 1). 

9. The effect of the two major Supreme Court decisions in the period studied is 
unclear. Although Bose has generally been hailed as a decision distinctly 

. favorable to defendants while Connaughton has been viewed as a neutral decision 
at best, LDRC found that defendants suffered a higher rate of complete 
affirmances in the interval between Bose and Connaughton than after 
Connaughton -- 33.3% versus 25.4% (see Table 1). Yet defendants have been 
able to secure a somewhat higher percentage of outright reversals in the post- 
Connaughton period -- 45.5% versus 39.0% of appeals. 

10. If the focus is shifted to plaintiffs’ appeals the results are strikingly different. 
Sixty-five percent of judgments favoring defendants were completely affirmed on 
appeal, with plaintiffs achieving complete reversals in only 20% of their appeals 
outright, and in half of these instances, the reversals were themselves overturned 
at a later stage (Table 3). In the post-Connaughton period a higher percentage of 
defendants’ judgments were completely affirmed (71.4% versus 61.5%) and a 
lower percentage were completely reversed (14.3% versus 23.1 %) (Table 3). 
Plaintiff status had little effect on appellate result in plaintiffs’ appeals, with an 
identical reversal rate (20%) and similar affirmance rates (66.7% versus 60%) for 
public figures as contrasted with private figures (Table 5B). However, the situs 
of the appeal did appear to have an effect, with 77.8% of judgments for 
defendants affirmed in federal courts versus an affirmance rate in state court of 
only 54.5%. 
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A. 

A variety of rules and standards govern appellate review of civil actions, depending upon 
the jurisdiction and the nature and procedural status of the judgment from which the appeal is 
taken. In general, following a complete trial in federal and most state courts, the normal 
standard of review of factual determinations is one of "clear error. "' Even under this traditional 
standard, defining the precise role of the appellate court is hardly free from difficulty. 
Nonetheless, what does seem clear is that the "clearly erroneous" standard envisions a quite 
narrow scope of review and establishes a presumption of correctness in the factual findings of 
the trial court or jury. This presumption is said to be justified by several considerations, 
including the assumedly greater fact-finding capacity of the trial process, the factfinder's 
opportunity to immerse itself in the record, the ability to view the demeanor of live witnesses, 
and the overarching institutional necessity to achieve an efficient division of labor as between 
trial and appellate courts by avoiding a duplicative retrying of cases at the appellate level. 

The Nature of Appellate Review 

As a result of all of these considerations, the normal standard of appellate review under 
the clearly erroneous standard generally precludes the appellate court from, infer alia, 
determining the weight or credibility of the evidence or from independently assessing the 
inferences drawn by the trier of fact. Indeed, clearly erroneous review actually requires 
affirmance of any judgment unless the reviewing court finds either a material error of lawZ or 
unless the reviewing court is convinced that the judgment is plainly wrong and without factual 
evidence to support it. When the trial is by a jury rather than a judge, even greater appellate 
deference is normally accorded to the jury's findings, often due to constitutional provisions 
assuring the right to trial by jury which expressly limit the power of appellate courts to review 
factual findings. In such cases, deference is given to all reasonable jury findings and all 
legitimate inferences that could have been drawn by the jury. 

'The standard of appellate review from a non-plenary judgment is quite different, however. 
Thus, an appeal from a summary judgment is generally considered to raise a question of law 
which the appellate court will decide de novo. See infra, Sec. V (application of independent 
appellate review in the summary judgment context). 

*Generally, an appellate court's review of questions of law as opposed to fact is said to be 
"de novo" -- i.e., an independent determination of the legal issues unrestrained by the prior 
determination of the trial court. The appellate court is not only considered to be in at least as 
good a position as the trial court to decide such questions but is by definition the assigned 
institutional prerogative of the appellate court authoritatively to make such legal determinations. 
"Mixed" questions of fact and law are also generally considered subject to de novo review, 
although distinctions between "pure" and "mixed" questions are themselves hardly easy to draw. 
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B. 

In New York Times Co. v. Sullivan, 376 U.S. 254 (1964), the Supreme Court's landmark 
libel decision, the Court not only established a new liability standard under the First 
Amendment, but also mandated application of a special and very different standard of appellate 
review in order to ensure that First Amendment rights had not been infringed by the entry of 
a judgment adverse to a libel defendant. The special mechanism for a more thorough and 
aggressive review on appeal mandated by Sullivan, which had previously been recognized in 
other First Amendment contexts, is generally known as "independent appellate review. " 

The Doctrine of "Independent Appellate Review" 

Although the Sullivan doctrine had been applied for nearly twenty years, in Bose 
Corporation v. Consumers Union, 466 U.S. 485 (1984), a libel plaintiff launched a major 
challenge to independent appellate review. Bose Corporation argued, in a federal case tried 
before a judge rather than a jury, that the First Circuit Court of Appeals' use of independent 
review to reverse the libel judgment against Consumers Union violated Rule 52(a) of the Federal 
Rules of Civil Procedure, which provides that findings of fact by a court shall not be set aside 
unless "clearly erroneous. " The Supreme Court in Bose rejected this argument and strongly 
reaffirmed the principle of independent appellate review in libel actions as an indispensable 
aspect of protection for free expression under the First Amendment. The Bose Court held that 
"the clearly erroneous standard of Rule 52(a) . . . does not prescribe the standard of review . . . 
in a case governed by New York Times. " 466 U.S. at 514. Instead, the Court held in Bose that 
"First Amendment questions of 'constitutional fact' compel this Court's de novo review," id. at 
508 11.27, and that appellate courts must "independently decide whether the evidence in the 
record is sufficient to cross the constitutional threshold that bars the entry of any judgment." Id. 
at 511. 

C. Understanding Independent Appellate Review 

Despite the strength of both the Supreme Court's language and its actions in Sullivan and 
Bose, lower courts reached varying conclusions as to the precise applicability, depth, and breadth 
of the doctrine of independent appellate review. 

For example, courts divided as to the applicability of independent appellate review to 
appeals by plaintifls from final judgments for defendants. Some courts have explicitly treated 
independent appellate review as requiring heightened scrutiny of plaintiffs' as well as defendants' 
 appeal^.^ Others rejected this approach, reasoning that although the Constitution imposes limits 
on recovery for defamation when the speech involves the First Amendment, it does not guarantee 

'See, e .g . ,  Bartimo v. Horseman's Benevolent and Protection Ass'n, 771 F.2d 894 (5th Cir. 
1985). 
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libel plaintiffs the right to recover for reputational damages4 

Courts also disagreed as to the depth of the review. The en banc opinion of the D.C. 
Circuit in Tuvoulureas v. Piro summarized the two extreme positions as follows: 

Under one view Bose's mandate of de novo review means precisely that, with no 
deference at all to be accorded any jury finding germane to actual malice. Under the 
contrary view, Bose does not alter the traditional rules governing the review of jury 
verdicts and thus judicial deference is constitutionally mandated to presumed jury findings 
of underlying facts, evaluations of credibility, and the drawing of  inference^.^ 

In Harte-Hanks Communications v. Connaughton, 842 F.2d 825 (6th Cir. 1988), a 2 to 
1 majority of a panel of the Sixth Circuit held, in affirming a libel damage award based on a 
jury verdict, that the standard of independent review does not displace the clearly erroneous 
standard of Rule 52(a) with regard to "preliminary, operative or subsidiary factual 
determinations," 842 F.2d at 842. Indeed, the Connaughton majority went so far as to suggest 
that to review such findings de novo would deny a libel plaintiff its Seventh Amendment right 
to a jury trial. Id. at 842 n.lO. 

Although the Supreme Court affirmed the libel judgment, it rejected the reasoning of the 
Sixth Circuit. See Hurte-Hanks Communications v. Connaughton, 491 U.S. 657 (1989). The 
Sixth Circuit had identified "11 subsidiary facts that the jury 'could have' found," first 
concluding that these findings would not have been clearly erroneous and then reviewing whether 
cumulatively they provided clear and convincing evidence of actual malice. Concluding that the 
case should have been decided on "less speculative grounds," the Supreme Court identified three 
disputed facts the jury '"must have" found, all of which revolved on credibility determinations, 
to which the Court afforded deference. Considering those findings alongside the undisputed 
evidence, the Court found clear and convincing evidence of actual malice. The Court failed to 
address the precise reach of independent appellate review into subsidiary facts, leaving lower 
courts to continue to ponder how deeply to apply independent review under the mandate of 
Sullivan and Bose. 

Finally, courts split over the breadth of issues subject to independent appellate review. 
In both Bose and Connaughton, the question of actual malice was central to the disposition of 
the appeals. Thus neither case required the Court to apply heightened scrutiny to other issues 
presented in defamation appeals. Since Bose, however, some lower appellate courts have applied 
independent appellate review to other issues that arguably also implicate First Amendment 
concerns, such as falsity, negligence, and identification. See infra, Section V. 

4See e.g., Brown v. K.N.D. C o p . ,  205 Conn. 8, 529 A.2d 1292 (Conn. 1987). 

'817 F.2d 762 (D.C. Cir. 1987). 
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In sum, Bose and Connaughton, although generally mandating continued application of 
the doctrine of independent appellate review, have -- for better or worse -- left determination 
of the precise bounds of independent appellate review to lower appellate courts. Because of such 
remaining uncertainties, LDRC has undertaken to update its prior study of this important topic. 

111. THE NEW LDRC APPELLATE REVIEW STUDY 

A. 

In 1983, on the eve of the Supreme Court’s consideration of Bose, LDRC published its 
first study of independent appellate review, examining all state and federal appeals from Sullivan 
to that date in which the standard of independent review had been applied in libel actions. See 
LDRC Bulletin No. 7, at 1-47 (July 15, 1983). The initial LDRC appellate review study 
included a total of 60 federal and state court appeals (24 federal cases; 36 state). Eleven of the 
12 federal circuits and 22 states were represented. The study reported that the Sullivan 
independent review standard was almost universally followed and applied in the cases identified. 
In LDRC’s view, of all of the state and federal courts that had considered the issue prior to 
Bose, only two courts -- the Ninth and Tenth Circuits -- had failed to vigorously apply the 
concept of independent review pursuant to the constitutional mandate of Sullivan. Notably, it 
was those seemingly discredited Ninth Circuit cases upon which the Sixth Circuit in 
Connaughton later centrally relied. After LDRC’s first study, the Supreme Court’s resounding 
reaffirmation of independent appellate review in Bose largely eliminated any question as to 
whether independent appellate review of constitutional libel actions should be undertaken. As 
previously noted, however, the Court’s subsequent decision in Connaughton left many questions 
unresolved regarding the applicability, depth, and breadth of independent appellate review. 

LDRC’s Prior Appellate Review Study 

B. The Current LDRC Study 

This second LDRC appellate review study is divided temporally into two periods -- the 
first documenting decisions published during the interval between the Supreme Court decisions 
in Bose (April 30, 1984) and Connaughton (June 22, 1989), and the second reporting on 
decisions handed down following Connaughton through January 1994. In each period, federal 
and state court appeals are presented separately. Cases included in the new LDRC study were 
obtained through comprehensive searches using both the Media Law Reporer and computer 
databases. For the initial period, 72 cases were identified as relevant (21 federal, 51 state), and 
an additional 40 were obtained for the second period (9 federal, 31 state). Ten of the 12 federal 
circuits and 22 states are represented in the initial period and 7 circuits and 17 states are 
represented in the post-Connaughton period. 

All cases included in the new LDRC study are presented in Section VII. Cases in the 
Bose to Connaughton period appear on pages Al-A26, first with federal cases listed numerically 
by circuit, followed by state cases listed alphabetically by state. Cases in the period from 
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Connaughton through January 1994 appear on pages B1-B16. The case list includes the full 
citation, the status of the parties as determined by the appellate court, the nature of the judgment 
appealed from, the result of the appeal, whether -- and to what issues -- independent appellate 
review was or was explicitly not applied, and a brief summary of other key legal issues 
addressed on the appeal. An alphabetical index of all cases in the new study appears at the back 
of the Bulletin, starting on page C1 and including the name of the firm and lead counsel in each 
case and indicating whether the appellate brief is currently available through LDRC’s brief bank. 

Empirical results of the study are presented in Section IV, Tables 1-6. A narrative 
discussion of certain key issues and trends in independent appellate review, beyond the bare 
statistics, appears in Section V. 

IV. CHARTING TEN YEARS OF INDEPENDENT APPELLATE WEVIEW 

In attempting to draw conclusions from the more than one hundred cases studied, 
LDRC’s findings have been empiricized in the six tables presented below. 

Table 1 reports the results of all defendants’ appeals, divided temporally by the Supreme 
Court decision in Connaughton and by situs into federal and state courts, along with a combined 
presentation covering the full ten-year study period. In this table, as well as in Tables 2-5, a 
substantial number of the cases studied resulted in dispositions other than simple affirmance, 
reversal, or remand. These ”split decisions” have been broken into their component parts in 
order to present a more complete picture of appellate review while still preserving a single 
outcome per case for purposes of the empirical analysis. The most common disposition that did 
not unilaterally favor either party involved situations in which the court reached differing results 
with respect to the compensatory and punitive components of the judgment, as for example, 
when compensatory damages were affirmed but punitive damages were either reversed or 
remanded. A smaller number of cases that were affirmed as to liability but remitted as to the 
size of the damage award are also categorized separately in Tables 1-5. 

Table 2 examines the effect of independent appellate review on defendants’ appeals by 
contrasting the results in cases in which the heightened level of scrutiny was applied with those 
cases in which it was not. Included among the decisions in which independent appellate review 
was considered not to have been applied are cases in which (1) the issue of actual malice was 
not presented or (2) the court applied a judgment n.0.v. standard even though the issue of actual 
malice was presented or (3) the court reversed on an issue of law but remanded without 
independently reviewing the record. 

Table 3 presents the results of plaintiffs’ appeals. Three of the four ”reversals” were 
appellate decisions reinstating jury verdicts that had either been reversed6 or modified7 by the 

6See Locricchio, infra, p. A15. This reversal was itself later reversed. See infra, p. B10. 
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trial court or an intermediate appellate court,8 The remaining case,9 itself later reversed on 
appeal, took the unusual step of reversing the jury's finding for the defendant on the issue of 
actual malice, purporting to impose liability while remanding for calculation of damages. 

Table 4 examines the effect of independent appellate review on plaintiffs' appeals, 
utilizing the same criteria as in Table 2 to identify cases that were considered not to have applied 
independent appellate review. Although there would appear to be no constitutional right 
threatened by a judgment entered on behalf of a libel defendant, slightly more than half the 
appellate courts nevertheless applied independent appellate review to plaintiffs' appeals. It is 
notable that defendants' judgments were affirmed far more frequently and reversed somewhat 
less often when independent appellate review was applied than when a more deferential standard 
of review was employed. Although perhaps initially counterintuitive, and the number of cases 
examined is rather small to draw broad conclusions, this result adds support to the notion that 
when courts apply independent appellate review, they are more likely to rule in favor of 
defamation defendants -- regardless of which party had prevailed in the lower court. 

Tables SA and 5B examine the effect of the status of the parties on defendants' and 
plaintiffs' appeals, respectively, over the ten-year period studied. Plaintiffs were categorized 
according to whether they had been held by the appellate court to be public or private figures, 
and defendants were divided into media and nonmedia categories. Although these tables do not 
present aggregated data on overall success rates of media versus nonmedia defendants, such 
figures, which are readily calculable from the tables, indicate that media defendants achieved 
a slightly higher rate of reversals on their appeals than did nonmedia defendants (42.6% versus 
38.7%) and also experienced a slightly lower rate of complete affirmances (26.2% versus 
32.3%). 

Table 6 examines the effect of independent appellate review on the constituent issues 
presented in defendants' appeals, contrasting the court's disposition of each of these issues based 
on the standard of review applied by the appellate court. For the issue of actual malice, "no 
IAR" refers to situations in which it was either unclear whether independent appellate review 
was being applied or in which the court reversed on an issue of law and elected to leave 
consideration of actual malice to the jury on remand. As to the remaining issues, "no IAR" 
refers to application of a "clearly erroneous" standard of review. The table presents all issues 
identified, regardless of the number of cases in which they were dispositive, and regardless of 
our assessment of their significance. 

'See Brown & Williamson, infra, p. A5. 

'See Ball, infra, p. B6. 

'See Brown, infra, p. A l l .  
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TABLE 1: RESULTS OF D E F E ” T S ’  APPEALS 

Affirmed with 
Remittitur 

- 
N 

m 
b 
e 
r 

U 

- 

Affirmed Reversed 

Federal 15 1 46.7% 1 6.1% 
Lases 

State 44 16 36.4% 5 11.4% 
:ases 

Total 59 23 39.0% 6 10.2% 

L 

2 13.3% 1 6.7% 0 0.0% 4 26.7% 

7 15.9% 0 0.0% 5 11.4% I 1  25.0% 

9 15.3% 1 1.7% 5 8.5% 15 25.4% 

Reversed 
Punitive 
Damages, 
Affirmed 
Compensatory 
Damaaes 

Federal 6 3 50.0% 0 0.0% 
:ases 

State 21  12 44.4% 0 0.0% 
:ases 

Total 33 15 45.5% 0 0.0% 

Reversed and 
Remanded 

0 0.0% 0 0.0% 2 33.3% 1 16.7% 

4 14.8% 1 3.7% 0 0.0% 10 37.0% 

4 12.1% 1 3.0% 2 6.1% 11 33.3% 

Affirmed 
Compensatory 
Damages 
Remanded 
Punitive 
DamaEes 

?ederal 
:ases 

itate 
:ases 

Total 

21 IO 47.6% 1 4.8% 2 9.5% 1 4.8% 2 9.5% 5 23.8% 

71 28 39.4% 5 7.0% 11 15.5% I 1.4% 5 7.0% 21 29.6% 

92 38 41.3% 6 6.5% 13 14.1% 2 2.2% 7 1.6% 26 28.3% 

1984-1994 
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TECT OF LWEPENDENT AI' ELLATE REVIEW ON DEFENDANTS' APPEALS 

# Reversed Reversed 
Punitive 
Damages, 
Affirmed 
Compensatory 
Damages - 

# % # % 

Reversed Affvmed Affirmed Affirmed 
and Compensatory with 
Remanded Damages, Remittitur 

Remanded 
Punitive 
Damages 

# % # % #  % #  % 

FROM BOS6 TO CONNAUGHlVN 
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TABLE 3 RESULTS OF PI. 

Federal 6 1 16.7% 0 0.0% 0 0.0% 0 0.0% 0 

State 7 2 28.6% 0 0.0% 2 28.6% 0 0.0% 0 

Total 13 3 23.1% 0 0.0% 2 15.4% 0 0.0% 0 

- 
N 

m 
h 
e 

U 

r 

- 

0.0% 5 83.3% 

0.0% 3 42.9% 

0.0% 8 61.5% 

Reversed 

9 1 1 1 . 1 %  0 0.0% 1 11.1% 0 0.0% o 0.0% Federal 

State I 1  3 27.3% 0 0.0% 2 18.2% 0 0.0% 0 0.0% 

I 

7 77.8% 

6 54.5% 

[NTIFFS’ ABF 

Reversed 
Punitive 
Damages, 
Affumed 
Compensatory 
damages 

Total 

ALS 

Reversed 
and 
Remanded 

20 4 20.0% 0 0.0% 3 15.0% 0 0.0% 0 0.0% 13 65.0% 

I 

A f f i e d  
Compensatory 
Remanded 
Punitive 
Damages 

with 
Remittitur 

1 1  
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TABLE 4: EFFECT OF INDEPENDENT APPELLATE REVIEW ON PLAINTIFFS’ APPEALS II 
N 
U 
m 
b 
e 
r 

Reversed Reversed Reversed Aftirmed Affirmed 
Punitive and Compensatory H.ith 
Damages, Remanded Damages Remittitur 
Affirmed Remanded 
Compensatory Punitive 
Damages Damages 

# % ,4 % #  % ,4 % / /  % 

Aftirmed .’ 
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TABLE SA: APPEALS BY PARTY STATLJS - DEFENDANTS’ APPEALS 11 
# Reversed Reversed Reversed Affirmed Affirmed Affirmed 

Punitive and Compensatory with 
Damages, Remanded Damages, Remittitur 
Affirmed Remitted 
Compensatory Punitive 

# % # % #  % # % #  % #  

PUBLIC FIGURE 

Media defendant 37 21 56.8% 1 2.7% 6 16.2% 0 0.0% 1 2.7% 8 21.6% 

Nonmedia defendant 15 9 60.0% 0 0.0% 0 0.0% 0 0.0% I 6.7% 5 33.3% 

All public figures 52 30 57.7% 1 1.9% 6 11.5% 0 0.0% 2 3.8% 13 25.0% 

% 

Media defendant 24 5 20.8% 5 20.8% 2 8.3% 2 8.3% 2 8.3% 8 33.3% 

I‘ABLE 55: APPEALS BY PARTY STATUS -- PLAINTIFFS’ APPEALS 

All private figures 40 8 20.0% 5 12.5% 6 15.0% 3 7.5% 5 12.5% I3 32.5% 

Reversed 
Punitive 
Damages, 
Affirmed 
Compensatory 
Damages 

# 

13 

Reversed AfFirmed Affirmed Affirmed 
and Compensatory with 
Remanded Remitted Remittitur 

Punitive 
Damages 

% #  % # % #  % #  % 

Media defendant 13 3 23.1% 0 0.0% 1 7.7% 

Nomedia defendant 2 0 0.0% 0 0.0% 1 50.0% 

All public figures 15 3 20.0% 0 0.0% 2 13.3% 

0 0.0% 0 0.0% 9 69.2% 

0 0.0% 0 0.0% 1 50.0% 

0 0.0% 0 0.0% IO 66.7% 
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CL malice (3 cases) 

IAR 2 66.7% 1 50.0% 0 0.0% 0 0.0% 1 50.0% 

No IAR 1 33.3% 1 IM).O% 0 0.0% 0 0.0% 0 0.0% 

IAR 4 30.8% 3 75.0% 0 0.0% 0 

No IAR 8 61.5% 0 0.0% 0 0.0% 0 

JNOV 1 7.7% 0 0.0% 0 0.0% 0 

Negligence (15 cases) 

2 100.0% 

0 0.0% 12 100.0% 

IAR 2 13.3% 0 0.0% 0 0.0% 0 0.0% 

No IAR 12 80.0% 0 0.0% 0 0.0% 

Legal review 1 6.7% 1 100.0% 0 0.0% 0 0.0% 0 0.0% 

0.0% 1 25.0% 

8 100.0% 0.0% 

0.0% 1 100.0% 

Falsity (20 cases) 

IAR 6 30.0% 5 83.3% 0 0.0% 0 0.0% 1 16.7% 

No IAR 12 60.0% 1 8.3% 0 0.0% 0 0.0% 11 91.7% 

0.0% 2 100.0% JNOV 2 10.0% 0 0.0% 0 0.0% 0 
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I # % I I Remitted I Affirmed Reversed Remanded 

# % # 

I 
Opinion (6 cases) 11 IAR 2 I 33.3% I 2 100.0% 0 0.0% 0 0.0% 0 0.0% 

% # % # % 

IAR 1 4.8% 0 0.0% 0 

15 

0.0% 1 100.0% 0 0.0% 
~ 

No IAR 19 90.5% 0 0.0% 1 5.3% 6 31.6% 12 63.2% 

De novo legal 1 4.8% 0 0.0% 1 100.0% 0 0.0% 0 0.0% 

Clear error 1 25.0% 0 0.0% 1 100.0% 0 0.0% 0 0.0% 

De novo leaal 3 75.0% 1 33.3% 0 0.0% 0 0.0% 2 66.7% 
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V. APPLICATION OF INDEPENDENT APPELLATE REVIEW 

Identifying when independent appellate review is being applied, whether it is being 
properly applied, and the effects of its application is not simply a matter of empiricizing results 
of prior cases but requires consideration of the tensions underlying its application in various 
contexts. 

Application to Actual Malice. As noted supra in Section II.C, even though it is 
uncontroverted that independent appellate review must be applied to the issue of actual malice, 
courts are in disagreement as to whether only the "ultimate constitutional fact" of actual malice 
need be reviewed, with underlying or subsidiary facts to be reviewed under the "clearly 
erroneous" standard," or on the other hand whether Sullivan and Bose require courts to 
independently review all underlying facts and possible inferences. '' In addition, the LDRC 
study identified at least two key courts that expressly avoided deciding the issue, either -- as did 
the Seventh Circuit in Brown & -- by independently reviewing all facts but 
nevertheless finding clear and convincing evidence of actual malice, or -- as did the D.C. Circuit 
in Tavo~lareas'~ -- by viewing all evidence in the light most favorable to the plaintiff but 
nevertheless finding insufficient evidence of actual malice to support the verdict. In the cases 
where courts crystalized such distinctions, defendants fared slightly worse on their own appeals 
and slightly better on plaintiffs' appeals than they did in the aggregate of cases studied -- of the 
five defendants' appeals cited in footnote 10, one (20%) resulted in a complete reversal, two 
(40%) resulted in split decisions, and two (40%) were affirmed; of the four plaintiffs' appeals 
cited in the same footnote, three (75%) resulted in affirmances of the defendant's verdict and 
only one (25%) resulted in a reversal. Compare Tables 1 and 3. In the great majority of cases, 
however, courts felt it unnecessary to make such fine distinctions in order to effectively apply 
the doctrine of independent appellate review. Although perhaps not intellectually satisfying, the 
results of the LDRC study clearly indicate that regardless of the fineness with which independent 
appellate review is applied, defendants continue overall to benefit from this heightened level of 

'Osee, e.g., Connaughton (6th Cir.), infra, p. A5; Bartimo, infra, p. A3; McKinley, infra, 
p. A3; National Association of Government Employees, infra, p. A4; Starkins. infra, p. A10; 
Wanless, infra, p. A12; Gazette, infra, p. A23; Brown, infra, p. B2; Ball, infra, p. B6. 

"See, e.g., McCoy, infra p. A10 ("[appellate] court must independently review all the 
evidence on the issue of actual malice"); Prozeralik, infra, p. B13 ("heightened review 
responsibility does not preclude consideration of all of the factual record in full . . . We must be 
sure 'undue weight' was not given to the jury's findings ... and that an 'independent review' was 
conducted"); see also Newton, infra, p. B4 ("even when we accord credibility determinations 
the special deference to which they are entitled, we must nevertheless 'examine for ourselves' 
the factual record in full"). 

"See infra, p. A5. 

13See infra, p. A8. 
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appellate scrutiny. 

Application to Falsity. The LDRC survey found that 30% of courts that considered the 
issue applied independent appellate review to the issue of falsity (see Table 6).14 Some of these 
courts did so e~plicitly,~' reasoning that since under Philadelphia Newspapers, Inc. v. Hepps, 
475 U.S.  767 (1986), the plaintiff bears the burden of proof of falsity, independent appellate 
review of this issue is required. Moreover, it is arguable that because the issue of falsity is so 
intimately intertwined with the issue of actual malice that independent appellate review is 
required. Indeed, two of the courts categorized as having applied independent appellate review 
to the issue of falsity did so as part of their review of actual malice without expressly stating that 
independent appellate review is required for fa1~ity.l~ Most courts, however, continue to apply 
a clearly erroneous standard to the falsity issue, although few such courts have explicitly rejected 
the extension of independent appellate review to this issue, however.17 

Application to Negligence. Appellate review of the issue of negligence arises in the 
context of an action brought by a private figure in a state where that lesser standard of fault has 
been adopted under Gertz v. Robelt Welch, Inc., 418 U.S.  323 (1974). Results of the LDRC 
study indicate that 80% of courts that have reviewed negligence have done so under the clearly 
erroneous standard (see Table 6). At least two jurisdictions have explicitly rejected the concept 
of extending independent appellate review beyond the issue of actual malice.'' The LDRC 
survey uncovered two courts (13.3% of courts presented with the question) that applied 
independent appellate review to the issue of negligence," but in one of those cases it is 
questionable whether the review extended beyond lip service to the doctrine." 

Application to Other Issues. Lastly, some courts have extended independent appellate 
review to such issues as defamatory meaning, "of and concerning," and even to the size of the 

''See Brown & Williamson, infra, p. A5; Diesen, infra, p. A15; Locricchio, infra, p. A15; 
Deaver, infra, p. A16; Lyons, infra, p. A21; Rouch, infra, p. B11. 

"See Diesen, infra, p. A15; Locricchio, infra, p. A15; Rouch, infra, p. B11. 

%Yee Deaver, infra, p. A16; Lyons, infra, p. A21. 

I7But see Connaughton (6th Cir.), infra, p. A4; Levine. infra, p. A2 

"See Levine, infra, p. A2; Gazette, infra, p. A23. 

'?See Miami Herald, i n fa ,  p. A12; Brown v. Petrolite, infra, p. B2 

"See Miami Herald. Following two pages of review of legal issues, the court concludes: 
"Having independently examined the whole record . . . we agree with the district court that there 
was sufficient evidence on both issues upon which the jury could have reasonably found for the 
plaintiff. " 
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award." These courts extended independent appellate review not on the basis of some detailed 
consideration of the precise reach of the doctrine to such other issues, but simply based on a 
broad and unconditional application of the doctrine itself, under which all issues presented were 
embraced. It is thus not surprising that of the four decisions noted in footnote 21, three reversed 
outright, and the fourth, although more limited in its extension of independent appellate review, 
remitted the punitive damages because of a concern that the size of the award threatened 
constitutionally protected speech. 

Effect of JNOVs and Directed Verdicts (Judgments as a Matter of Law). Another 
complicating factor is the interplay between independent appellate review and the highly 
deferential standard of review traditionally applied to motions for judgment n.0.v. or directed 
verdict (or, in federal court, judgment as a matter of lawu), in which all evidence, and all 
reasonable inferences therefrom, is viewed in the light most favorable to the nonmovant. In the 
LDRC study, this standard was encountered most frequently in the context of plaintiffs' appeals 
from trial court grants of defendants' motions for directed verdict23 or judgment ~ . O . V . * ~ .  The 
LDRC study also identified a small number of state courts that applied this highly deferential 
standard of review to appeals from denials of defendants' motions for judgment n.o.v., 
however.25 As post-trial motions for judgment n.0.v. are routinely made by losing defendants, 
and may even be a prerequisite to appeal in some jurisdictions, application of a judgment n.0.v. 
standard without due consideration of the heightened scrutiny required by Sullivan and Bose can 
all but eviscerate independent appellate review. 

Effect of Reversals Based on Other Legal Error. The highly deferential standard of 
review required for judgments as a matter of law also has the potential to blunt independent 
appellate review in contexts other than direct appeals from the denial or grant of these motions. 
For example, the LDRC study uncovered numerous instances in which reversal was mandated 

"For defamatory meaning, see Dixon, infra, p. B15; Dodson, infra,, p. B5; for "of and 
concerning," see Deaver, supra, p. A16; for award size, see Fleming, supra, p. A25. 

Wnder  the 1991 amendments to Rule 50 of the Federal Rules of Civil Procedure, "judgment 
as a matter of law" replaces the separate concepts of directed verdict and judgment n.0.v. 

'%ee Weldy, infra, p. B1. 

24See, e .g . ,  Pemberton, infra, p. A9. See also Tavoulareas, infra, p. AS (en banc review 
of trial court grant of judgment n.o.v., which was reversed by panel opinion). 

ZsSee, e .g . ,  Tosti, infra, p. A14; Sprague, infra, p. A1S; Sticknq, infra, p. A19; Curran, 
infra, p. ,420; Major, infra, p. A21. Cf. Pemberton, infra, p. A9. 
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by trial court errors on such legal issues as jury instructions,z6 admission of eviden~e,~' or 
plaintiff status,'* and the appellate court was required to decide whether to reverse outright or 
remand for a new trial under the correct legal standard. Because the issue of actual malice was 
either often fully developed at trial -- as, for example, where a plaintiff who had erroneously 
been treated as a private figure had also sought to recover punitive damages -- or unaffected by 
erroneous jury instructions, some courts reversed outright, after independently reviewing the 
record.29 However, other courts elected to remand, some framing their review in terms of 
what a jury "might have found" on the issue of actual malice, and modifying the rigorous 
scrutiny of independent appellate review with the highly deferential standard of review applied 
to judgments as a matter of law.30 Other courts simply remanded without independently 
attempting to determine the presence of actual malice.31 In either instance, this approach 
neuters the heightened level of scrutiny of independent appellate review and would appear to 
violate both the rule and the spirit of Sullivan, which itself reached through a record built on an 
entire different legal standard to assess the issue of actual malice. Thus, for purposes of data 
analysis, courts that remanded after reversing on an issue of law have been categorized in Table 
2 as not having applied independent appellate review, regardless of whether they cited Sullivan 
or Bose. 

Effect of Applying Independent Appellate Review to Issues of Law. Finally, the LDRC 
study identified a small number of courts that invoked independent appellate review when 
reviewing issues of law already subject to de novo review under standards generally applicable 

26See Marcone, infra, p. Al;  Douglass, infra, p. A5; Bagley, infra, p. A6; Straw, infra, p. 
A7; McNair, infra, p. A10; Rabren, infra, p. A12; Sprague, infra, p. A19; Martin, infra, p. 
A20; Beckham, infra, p. A22; Reuber, infra, p. B1; Carney, infra, p. B5; Oweida, infra, p. B14 

27See Douglass, infra, p. A5; Hines, infra, p. B7; Ingles, infra, p. B15. 

S e e L e m n ,  infra, p. A l ;  Marcone, infra, p. A l ;  McDowell, infra, p. A2; Dombey, infra, 
p. A9; J & C Inc., p. A14. 

"See Lennan, infra, p. Al;  Marcone, infra, p. Al;  McDowell, infra, p. A2. 

%'ee Dombey, infra, p. A9; .I & C Inc., p. A14. The Dombey court distinguished between 
appellate review of actual malice following a jury verdict and appellate review of actual malice 
when the jury had yet to consider that issue, explicitly rejecting the approach of the Third 
Circuit in Marcone as insufficiently sensitive to the plaintiff's right to a jury trial. 

"See Douglass, infra, p. A5; Bagley, infra, p. A6; Straw, infra, p. A7; McNair, infra, p. 
A10; Rabren, infra, p. A12; Sprague, infra, p. A19; Martin, infra, p. A20; Beckham, infra, p. 
A22; Carney, infra, p. B5; Oweida. infra, p. B14. 
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in all civil cases.32 Rather than redundancy or superfluity, however, this may be reflective of 
a heightened sensitivity to the constitutional issues involved -- a view given some support by the 
fact that in all these cases the lower court decisions were reversed outright. In sum, here as 
with all of the other complicating factors discussed above, the LDRC study suggests that the 
very incantation of the doctrine of independent appellate review is itself of central significance, 
regardless of how rigorously it is applied or indeed whether, as a technical matter, its application 
is even required 

Application of Independent Appellate Review in the Summary Judgment Context. The 
requirement of independent appellate review was initially formulated, and has most frequently 
been applied, in the context of appeals from final plenary judgments. The premise of 
independent appellate review is that it is the extraordinary duty of an appellate court to go 
beyond the normally deferential review of a trial record -- and to independently review the entire 
record -- in order to assure that any final judgment sought to be affirmed does not violate 
sensitive first amendment rights of constitutional dimension. 

Numerous appellate courts have taken independent appellate review beyond the review 
of final judgments and have applied the doctrine in the context of both defendants’ and plaintiffs’ 
appeals from the denial or grant of motions for summary judgment or motions to dismiss. As 
is true in the context of appeals from plenary judgments, independent appellate review has most 
frequently been applied to the issue of actual malice.33 Some courts have extended the doctrine 
to the question of falsity34 and negligen~e’~ as well as opinion.36 

32See, e.g., Keohane (opinion), infra, p. B5 Diesen (opinion), infra, p. A15; Major 
@laintiff status), infra, p. A21. 

33See, e.g. ,  Dunn v. Gannett New York, 833 F.2d 446 (3d Cir. 1987); Zerangue v. TSP 
Newspapers, 814 F.2d 1066 (5th Cir. 1987); Secrist v. Harkin, 874 F.2d 1244 (8th Cir. 1989); 
Crane v. The Arizona Republic, 972 F.2d 1511 (9th Cir. 1992); Liberty Lobby, Inc. v. Dow 
Jones & Company, Inc., 838 F.2d 1287 (D.C. Cir. 1988); Liberty Lobby, Inc., v. Rees, 852 
F.2d 595 (D.C. Cir. 1988); Clybum v. New World Communications, Inc., 903 F.2d 29 (D.C. 
Cir. 1990); Scottsdale Publishing v. Superior Court, 159 Ark. 72, 764 P.2d 1131 ( A r k  Ct. 
App. 1988); Currier v. Western Newspapers Inc., 18 Med. L. Rptr. 2359 (Ariz. Ct. App. 1991) 
(unpublished); Wiemer v. Rankin, 117 Ida. 566, 790 P.2d 347 (Ida. 1990); Davem v. Midwest 
Communications, Inc. ., 1993 WL 527905 (Minn. App. 1993) (unpublished); Abernathy & 
Closther v. Buffalo Broadcasting Co. Inc., 176 A.D.2d 300,574 N.Y.S.2d 568 (N.Y. App. Div. 
1991); Varanese v. Gall, 35 Ohio St.3d 78, 518 N.E.2d 1177 (Ohio 1988). 

34See Liberty Lobby, Inc. v. Dow Jones & Company, Inc., 838 F.2d 1287 (D.C. Cir. 1988); 
Koniak v. Heritage Newspapers, Inc., 198 Mich.App. 577, 499 N.W.2d 346 (Mich. Ct. App. 
1993). 
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The rationale behind extending independent appellate review to appeals from summary 
judgment is eloquently set forth by the D.C. Circuit in Liberty Lobby, Inc., v. Dow Jones & 
Company, Inc., a case reviewing and affirming the trial court's grant of the defendants' motion 
for summary judgment: 

First Amendment concerns also affect a court's posture in reviewing the evidence 
presented on summary judgment. Normally the evidence presented upon a motion for 
summary judgment is construed in favor of the party opposing the motion. As to the 
nonconstitutional issues in a libel action, this standard still obtains. However, where the 
constitutional prerequisites of falsity and actual malice are at issue, "an appellate court 
has an obligation to 'make an independent examination of the whole record' in order to 
make sure that 'the judgment does not constitute a forbidden intrusion on the field of free 
expression.'" While Bose and prior cases involved appellate review of trial verdicts in 
libel actions, logic and considerations of judicial administration dictate that the same 
level of review apply to the granting of summary judgment."37 

VI. PRACTITIONERS' ROUNDTABLE: VIEWS OM INDEPENDENT APPELLATE 
REVIEW FROM THE FIRING LINE 

To round out LDRC's study of independent appellate review, and in order to move the 
analysis beyond a merely empirical and macrocosmic presentation, several leading media defense 
counsel, with significant appellate experience, were invited to share their "practitioner's'' insights 
regarding independent appellate review for the benefit of Bulletin readers. 

FLOYD ABRAMS, a partner in the New York City firm of Cahill, Gordon and Reindel, 
represented media defendants in three of the appeals in the new LDRC study -- Prozeralik v. 
Capital Cities Communications, Inc. (N.Y. Ct. App.), Newton v. National Broadcasting Co., 
Inc. (9th Cir.) and Bressler v.  Fortune Magazine (6th Cir.). 

PETER F. AXELRAD, a partner in the Baltimore-Washington firm of Jackson & 

35Jadwin v. Minneapolis Star, 367 N.W.2d 476 (Minn. 1985) ("since a finding of negligence 
is also a matter of constitutional fact, we will conduct a de novo review of such finding on 
appeal") . 

36See Morningstar, Inc. v. Pilgrim Group, Inc., --- Cal.Rptr.2d ---, 1994 WL 86169 (Cal. 
Ct. App. 1994) (on demurrer); Moyer v. Amador Valley Joint Union High School District, 225 
Cal.App.3d 720, 275 Cal.Rptr. 494 (Cal. Ct. App. 1990) (on demurrer); Living Will Center v. 
KCNC-Tv21 Med. L. Rptr. 1208 (Col. Ct. App. 1993). 

37838 F.2d 1287, 1293 (D.C. Cir. 1988) (Bork, J.) (internal citations omitted) (italics 
added). 
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Campbell, represented the defendant in the latter of the two appeals in Batson v. Shifleft (Md. 
Ct. App.). 

LEE LEVINE, a partner in the Washington, D.C. office of Ross, Dixon & Masback, 
argued Harte-Hanks Communications, Inc. v. Connaughton in the United States Supreme Court 
and also represented a coalition of media amici curiae in Reuber v. Food Chemical News, Inc. 
(4th Cir.). Mr. Levine is also author of "Judge and Jury in the Law of Defamation: Putting the 
Horse Behind the Cart," 35 AM. UNIV. L. REV. 3 (1985), which explores the subject of 
independent appellate review in defamation cases. 

RICHARD E. RASSEL, a partner in the Detroit firm of Butzel Long, represented the 
media defendant in both appeals in Locricchio v. Evening News Association (Mich. Ct. App.; 
Sup. Ct. Mich.). Mr. Rassel is also coauthor of "Connaughton v. Harte Hanks and the 
Independent Review of Libel Verdicts," 20 TOLEDO L. REV. 681 (1989). 

LDRC: As you all well know, the Supreme Couri in Sullivan and Bose accorded to media 
defense counsel and their clients in defamation and related First Amendment cases 
not only the gift of a strict substantive legal standard but also imponant 
procedural protections, including the principle of independent appellate review. 
Of course, as with all protections, the precise scope of this benefit can only be 

fleshed out over time aided by the care and creativity of practitioners like 
yourselves. 

Initially, is it your view, 30 years ajier Sullivan, that most appellate courts are 
now well versed on, and comfortable with, the necessiv to accord independent 
appelhe review in defamation cases or do you find that it is still an uphill battle 
to prevail upon the court to apply the special, constitutionally mandated standard 
of review in lieu of the normally more deferential process of appellate review of 
civil judgments? 

Almost all appellate courts are now willing to articulate correctly their obligation 
to accord independent review; the hard thing is to persuade them to do so in a 
manner that is meaningful -- that is to say, meaningfully demanding. 

AXELRAD: Our state appellate courts are familiar with the standard of independent appellate 
review. The Fourth Circuit is also familiar with the standard. The most salient 
question is whether the courts merely give the independent standard lip service, 
which generally relates to how they feel about the facts. 

After Bose and Connaughton, I think we are well past the point where appellate 
courts have to be convinced to undertake independent review, at least in the 
context of appeals from the entry of judgment following a trial. The real 

ABRAMS: 

LEVINE: 
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. - .  

challenge remains convincing them that "independent review" means a searching 
review of the entire record and making an independent judgment about whether 
the record can be said to contain clear and convincing evidence of constitutional 
malice. Both before and after Connaughton, too many appellate courts taIk the 
talk of independent review, but in fact defer to the judgment of the trial court. 
Bose and Connaughton, of course, are less than clear about at least some aspects 
of what independent review entails, which affords appellate judges some latitude 
to fall back, as a practical matter, on standards of review with which they are 
comfortable. 

In my experience it is still uphill all the way. Appellate judges are busy people 
(read their law clerks). You are asking them to do more work than they normally 
are called upon to do. 

RASSEL: 

LDRC: To get the appellate court into the right frame of mind, is it suficient merely to 
cite to and incant Sullivan and Bose or do you find that it is necessary to bolster 
your preliminary arguments by reference either to the general importance of 
constitutional protections or else perhaps by reference to considerations or 
equities peculiar to the particular appeal? 

ABRAMS: It remains necessary, in my view, to articulate why independent review is 
required and to articulate, as well, each of the changes effected by Sullivan, 
including the plaintiff's burden of proving falsity, the plaintiff's burden of proving 
(and the nature of) actual malice, and the centrality of independent review. 

AXELRAD: I find that it is generally sufficient to cite to Sullivan and Bose in the briefs. 
However, in oral argument it is generally the better rule, after surveying the 
panel of judges, to determine whether the rule of independent review should be 
emphasized. 

If your client has lost a jury verdict, and you have concluded that your best bet 
for appellate reversal is on the issue of constitutional malice, you better be 
prepared to give the court of appeals far more than a bunch of First Amendment 
platitudes. You must explain how independent review works and how it differs, 
as a very practical matter, from other standards of review. The "introduction" 
that you provide the appellate court to independent review must prepare those 
judges for how they are supposed to look at the record you are about to place 
before them. 

The ritual incantations are not only necessary, they are essential to getting the 
courts to differentiate this particular class of appeals from other less specialized 
appeals. 

LEVINE: 

RASSEL 
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LDRC: 

ABRAMS: 

AXELRAD: 

LEVINE: 

RASSEL: 

LDRC: 

Some of you have tried the cases in which you were then required to take appeals 
and others of you were brought in for the purpose of the appeal and have 
inherited the trial record. Have you found that there exists tension between the 
evidence put before (or keptfrom) the jury and the evidence you would ideally like 
to have in the record to put before the appellate coun for purposes of independent 
review? And how have you dealt with this tension in preparing the record for 
appellate review? 

Appellate lawyers always complain about their records on appeal -- unless, of 
course, they tried the case below. Sometimes they are right to complain, 
especially when the record is lacking in what sometimes seems to trial lawyers 
to be ritualistic incantations by reporters and editors of their belief in their stories. 
This may seem a bit unreal, but it's needed. 

There is always a wish by appellate counsel that something would have been in 
or out of the record. Obviously, counseI emphasizes "the best of the record" 
below. The trial court's style and history with the appellate court may be useful 
in demonstrating to the appellate court that the record was unfairly restricted by 
the trial judge. 

There is no question that someone on the defense trial team of a news media 
defamation action must be the keeper of the appellate record, especially with 
respect to constitutional malice. (The very best plaintiff's counsel, by the way, 
do so as well.) Even with independent review, appellate courts will resolve 
disputed issues of historical fact in favor of the prevailing party at trial. Thus, 
it is often crucial that the trial evidence come in with an eye toward establishing 
undisputed facts that the defendant can point to in the court of appeals to negate 
a finding of constitutional malice. The appellate court, after all, is required to 
consider the entire record and, if that record is laced with enough unrebutted 
evidence favoring the defendant, it will be difficult to conclude that there is "clear 
and convincing" evidence of constitutional malice, even if the plaintiff has 
introduced some contrary evidence with respect to other historical facts. 

1 personally have not had much trouble with an inadequate trial record. One way 
or another my experience is that I have been able to get enough into the record 
to paint the plaintiff in any shade I wish. 

As you know, although Bose expressly required independent appellate revfew of 
the issue of actual malice, the Court did not address the scope of its application, 
for example, to other constitutionally sensitive issues like negligence and falsity. 
Our study has found that at least some courts have extended the concept of 
independent appellate review to such issues while other courts have expressly 
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rejected a broader application. What arguments have you found to be most 
persuasive in convincing courts to independently review the broadest possible 
range of issues, and have you found that it is best to address the question of scope 
head on or simply to generally argue for independent appellate review and leave 
it to your adversary to attempt to limit it? 

ABRAMS: I have found it best to blur these issues and to treat them as inseparable 

AXELRAD: The court should look with a jaundiced eye on all issues in order to safeguard the 
First Amendment. Nonetheless, as a tactical matter, it may be the better route 
to announce the general rule and leave it up to the adversary to limit the review 
of the record. It is also fair to state that the rule is probably more directed to the 
concept of reviewing for evidence of actual malice in the record, because of 
greater First Amendment concerns surround the actual malice standard. 

First, in Sullivan itself, the Supreme Court extended the concept of independent 
review beyond constitutional malice to the ”of and concerning” issue as well. 
Reminding the court of appeals of that can go a long way toward convincing it 
that independent review applies to all issues of constitutional significance. 
Second, the Court in Connaughton, for the first time, said that constitutional 
malice is an issue of law, which explains why its resolution at trial is subject to 
independent review in the first place. Other First Amendment-driven issues are 
also, at bottom, issues of law, even though their resolution can be affected by the 
historical facts of the case. Such issues -- including negligence and falsity -- can 
be said, after Connaughton, to be the subject of independent review on the same 
basis as constitutional malice. 

LEVINE: 

Whether or not to address this issue head on with the appellate court requires a 
careful evaluation of the sophistication of opposing counsel and the court of 
appeals (are they likely to pick up the issue themselves or simply assume that 
independent review applies?), the case law in that jurisdiction (have the courts 
there already identified the issue?), and the importance of pressing the point to 
your prospects for success. Often, it will make tactical sense to assume that 
independent review applies in your opening brief, wait for your opponent to raise 
the issue, and deal with it in your reply brief if necessary. 

RASSEL: I have argued for the broadest possible application of the independent appellate 
review doctrine. Starting from the premise that it is essential to protect all 
speech, I have contended that there is no logical way to differentiate the issue of, 
say falsity, from actual malice. 

LDRC: In addition to the scope of the issues to be independently reviewed, there remains 
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the question of how deeply the appellate court should delve into the fac@nding 
process as to each issue being reviewed. How much resistance have you found 
to any intrusion into the province of the jury and what have you found to be 
helpful in convincing appellate courts that the primary consideration is to assure 
that constitutional tights are not sacrificed by inappropriate deference to the trier 
of fact? 

There is always resistance. The best argument, I think, is the most logical one: 
if the court is unprepared to review the factual data closely, what does the 
concept of independent review mean? 

AXELRAD: Appellate courts, for the most part, first have a visceral reaction to the facts and, 
then, determine how much deference to give to the trier of fact. This notion is 
related to whether the plaintiff appears, on the face of the record, to have been 
"done wrong. " 

After Connaughton, and largely because of Connaughton, the courts have been 
all over the lot on this issue. Some courts have undertaken a very cramped 
review, much like that advocated by the Sixth Circuit in Connaughton; others 
have undertaken a searching, painstaking review, not unlike that advocated by the 
dissenting judge in Connaughton and by the D.C. Circuit in Tavoulareas. The 
Supreme Court has simply ducked much of the issue, which leaves the lower 
appellate courts significant freedom to take divergent paths in the short run. 
Nevertheless, Connaughton, Bose, Sullivan, and St. Amant, taken together with 
the better appellate decisions like Tavoulareas and Newton, give defense counsel 
plenty of ammunition to convince a court of appeals that (1) it must consider the 
entire record, including evidence favoring the defendant; (2) it must independently 
make the ultimate legal judgment about whether there is "clear and convincing" 
evidence of constitutional malice; and (3) it is not required to defer to every 
theory of the case concocted by the plaintiff that can arguably be labeled an 
"inference" from the historical facts presented at trial. 

Appellate judges are divine people. If they become convinced that the speech you 
are defending is worthy of constitutional protection, they will have no trouble in 
exercising their divine right and intruding into the province of the jury under the 
guise of independent appellate review. 

ABRAMS: 

LEVINE: 

RASSEL: 

LDRC: Connaughton expressty envisions some degree of deference to certain 
determinations by rhe trier of fact -- for example, regarding "credibility 
determinations" based on the "demeanor of the witnesses. ' I  Yet it is not clear 
from LDRC's study whether Connaughton has given sufficient guidance to courts 
applying independent appellate review in this regard. Has Connaughton 
complicated your efforts to achieve the deepest possible review or have you found 
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ways to minimize or work around its effects? 

ABRAMS: 

AXELRAD: 

LEVINE: 

RASSEL: 

LDRC: 

ABRAMS: 

With due deference to my colleague Lee Levine, I have generally found 
Connaughton distinguishable in light of the particularly distasteful (and unusual) 
facts found to exist in the case by the Supreme Court. Once distinguished, 
Connaughton is often helpful, since the facts in other cases are unlikely to be as 
troublesome. 

Connaughton has not complicated efforts to achieve the "deepest" possible review 
but it has affected achieving a favorable result. Under Connaughton the appellate 
courts may consider circumstantial evidence to determine whether the 
constitutional standard has been met. 

Connaughton has not simplified matters, but I don't think it has complicated them 
either. The courts are as befuddled by independent review today as they were 
before Connaughton and indeed before Bose. An important and intelligent 
decision in the wake of Bose, like Tavoulareas, is followed by a disaster like the 
Sixth Circuit majority opinion in Connaughton. Similarly, an equally significant 
decision like Newton, rendered shortly after Connaughton, is followed by 
something like Hinerman. One thing, however, is clear, at least to me. No 
appellate court is ever going to say that it has the power to reconsider a jury's 
assessment of the credibility of witnesses. With respect to disputed issues of 
material fact, the appellate court will always give the benefit of the doubt, on the 
resolution of that specific issue of fact, to the jury's verdict. 

If the court becomes convinced that the speech in question is worthy of 
constitutional protection, the courts seem to have no difficulty working around 
Connaughton's tautologies. 

In significant cases, losing defendants will almost always move for judgment 
n.0.v. or a new trial, and in some jurisdictions these motions may be a necessary 
prerequisite to taking an appeal. In some jurisdictions, any subsequent appeal is 
considered to be one from the grant or denial of the post-trial motions rather than 
from the underlying judgment. The traditional standard of review for such 
motions, namely to view all evidence and all reasonable inferences flowing 
therefrom in the l igh most favorable to the nonmovant, would appear to conflict 
with a searching review of conslitutionally sensitive subjects. What arguments 
have you been able to use to convince courts that such deference to evidentiary 
findings is incompatible with and must yield to the command of independent 
appellate review? 

Generally, I try to persuade district courts considering post-trial motions to apply 
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the same independent review as appellate courts are obliged to provide. There 
is undeniable tension between the two principles articulated in the question: all 
one can do I think is to emphasize as much as possible that if traditional 
deference is paid to jury determinations, little will remain of independent review. 
On issues of pure credibility, that is a more difficult argument; on other issues, 
it is more powerful. 

AXELRAD: In Maryland and District of Columbia state and federal courts, the appeal is not 
from the grant or denial of the j.n.0.v. so the standards do not conflict as in other 
jurisdictions. 

The simple answer is Bose. If the deferential standard of review set forth in Rule 
52(a), which is part of a set of rules (the Federal Rules of Civil Procedure) 
passed on by Congress, is overcome by the independent review mandated by the 
First Amendment, then there is no logical reason to treat other rules, federal or 
state, governing (for example) judgment n.0.v. differently. 

I have argued that if the normal standards of review are at odds with the duty to 
independently review then the normal standards of review are constitutionally 
inapplicable. 

LEVINE: 

RASSEL: 

LDRC: In the course of the LDRC study, we have uncovered many decisions that, 
although perfunctorily citing Bose and the need for independent appellate review, 
are framed in terms of having uncovered SufJicient evidence '' in the record for 
a jury to "reasonably" have found for the plaintiff. Has it been your experience 
that courts are paying lip service to independent appellate review while deferring 
increasingly to jury findings, particularly on "subsidiay issues" post- 
Connaughton, and what have you found to be effective in convincing them to 
frame theirjindings in terms of their own view of the evidence rather than on 
what a "reasonable" jury might have found? 

Some judges simply do not accept any meaningful concept of independent review; 
at least a few of those repose upon the Supreme Court. To persuade recalcitrant 
judges, it is necessary to return to first principles -- those articulated in Sullivan, 
Bose and other useful cases. 

ABRAMS: 

AXELRAD: "We conclude that a jury could reasonably find that the statements in Flyer No. 
3 conveyed false representations of fact sufficient to sustain this element of the 
defamation action." Batson v. Shiflett, 325 Md. 671, 602 A.2d 1191, 1213 
(1992). As you can see, the Court of Appeals in Batson, in the appeal that I 
argued, did refer to what a "reasonable" jury "could" have found. Although I 
believe that the court did not entirely defer to the jury, the opinion also appears 
to say that "we've looked at it and the defendant was bad enough that we won't 
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disturb the jury's verdict," 

This is where I find that Connaughton can be especially helpful. The Court in 
Connaughton explicitly held that constitutional malice poses an issue of law to be 
decided by judges, not by finders of fact. This language ought to give most 
appellate courts comfort that this is ultimately their decision to make and that 
"deference" is neither necessary nor permissible. By the same token, there is no 
way to get around the fact that deference will be afforded to factfinders on the 
resolution of disputed issues of historical fact -- the kind of "subsidiary" issues 
with respect to which credibility determinations are crucial. Many appellate 
courts will feel more comfortable with independent review if you can explain that 
you are not asking them to override the jury's presumed resolution of such 
disputed issues of historical fact. Such a "concession," if you can call it that 
given the state of the law, will only work, of course, if there is sufficient 
evidence in the record beyond those facts in legitimate dispute to support an 
independent determination in the defendant's favor. 

Intermediate Appellate Courts (particularly overworked in my jurisdiction) are 
more likely to give lip service to independent appellate review than the court of 
last appellate resort. 

LEVINE: 

RASSEL: 

LDRC: 

ABRAMS: 

LDRC's srudy found that at leasr some courts have applied independent appellate 
review in cases involving private-figure plaintifls and nonmedia defendants. Have 
you had occasion to argue for independent appellate review in cases involving 
nonmedia as well as media defendants and private as well as public figure 
plaintiffs? And have you found particularly persuasive arguments for  extending 
independent appellate review to such cases? 

No. I have not. 

AXELRAD: In Batson, which was not a media case but involved a major labor union 
defendant, we persuaded the Maryland Court of Appeals to consider the plaintiff 
as a public figure and to accord independent appellate review to actual malice 
(and falsity). Unfortunately, the best we could secure, even under the heightened 
review standard, was a partial affirmance and partial remand and we therefore 
had to retry the case. 

In most cases, you will have better luck convincing the court that the defamation 
does involve a matter of public concern. While this is often difficult in nonmedia 
cases, it is not impossible. We recently convinced a trial court, in a case alleging 
tortious interference with business relations against an insurance company, that 
the plaintiff doctor's surgical record was a matter of public concern, even though 

LEVINE: 
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RASSEL: 

LDRC: 

ABRAMS: 

AXELRAD: 

LEVINE: 

RASSEL: 

the alleged defamatory remarks (which allegedly interfered with his business) 
were all made in private conversations with his patients and others. I think it is 
a much tougher argument, after Hepps and Greenmoss, to convince a court that 
independent review applies to nonmedia libels involving matters of no public 
concern. 

I have not had occasion to argue for independent review in a case involving a 
nonmedia defendant. 

Given the obvious reluctance of some couris to "intrude" on the jury's traditional 
role as facifinder, and the -- at best -- ambivalent holding in Connaughton, is it 
your belief that independent appellate review currently retains its force as a means 
of insuring that the trial court's judgment does not constitute a forbidden intrusion 
on the field of flee expression ? 

Yes I do. At the least, i t  provides a blinking red light to judges warning them 
that they had better review this case carefully. At most, it's a lot more than that. 
In either event, it remains meaningful. 

Courts are going to give lip service to independent appellate review. Then, the 
appellate courts will decide the case in a basically result-oriented fashion. The 
media is not much loved in society and the courts are reflective of the society. 
Also, the courts have far more immediate problems than protecting the First 
Amendment. 

Even in its most "stripped down" interpretation, independent review is a big help. 
Keep in mind, there is little question that cases like Bose would not have been 
reversed without independent review, and the kind of review undertaken in Bose 
was not particularly searching or intrusive. Nevertheless, the ultimate value of 
independent review will, in my judgment, be a function of how the courts resolve 
the issue of inferences. If the Supreme Court ultimately adopts the view 
championed. by Judges Wright and Wald in Tavoulareas -- i . e . ,  that the 
constitutional obligation of independent review requires appellate courts to draw 
their own inferences from the historical facts in the record -- independent review 
will be a very potent weapon for reversing jury verdicts against the news media. 
If, on the other hand, the Supreme Court determines that any reasonable inference 
the jury "could have" drawn is binding on the appellate court, independent review 
will be of little practical value in most cases. This, of course, is the issue that 
the Court simply left unanswered in Connaughton. 

I personally believe that independent appellate review is alive and well and does 
retain its force as a means of ensuring that forbidden intrusions on the field of 
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LDRC: 

free expression do not occur when the Appellate Court is convinced that the 
speech ought to be protected. 

As practitioners in this area you are most finely attuned to the problems that 
inhere in convincing courts to reverse unfavorable judgments by whatever means 
necessary. Are there any final thoughts or observations that you would wish to 
share with Bulletin readers on the subject of independent appellate review? 

AXELRAD: The most important document in the appellate process is a superlative and eye- 
catching brief that encapsulates how the trial court was wrong. Also, the 
defendant and his counsel have to have some credibility in the appellate court or 
a plaintiff's verdict will be summarily affirmed. 

Most of the discussion here has assumed that we are talking about an appeal from 
a general verdict in favor of the plaintiff. Indeed, most of the cases in which the 
courts have spoken to the issue of independent review, at least in the context of 
jury verdicts, have come either from general verdicts or from the most general 
kinds of special verdicts. One way to cabin the appellate court's ability to 
speculate about what the jury "must have" or "could have" found, including with 
respect to credibility determinations, is to advocate the use of much more detailed 
special verdicts in the trial court. If the jury is required to answer a specific 
question about its resolution of a disputed historical fact, appellate guesswork is 
eliminated and the appellate court can concentrate on the "ultimate" issue of 
whether those findings of historical fact add up to clear and convincing evidence 
of constitutional malice. This approach is not suited for every case (and it is 
more conducive to mistrials than a general verdict), but it can be useful if your 
case involves a host of disputed issues of historical fact. 

Independent appellate review will remain an esoteric concept for appellate judges 
if they do not become convinced that the speech you are defending ought to be 
protected. If you succeed in "selling" the importance of the speech at issue to the 
Appellate Court, the Court will find a way of utilizing independent appellate 
review to reach a correct result. 

LEVINE: 

RASSEL: 

LDRC: Thank you all for taking the time to share your very valuable insights with LDRC 
Bulletin readers. 
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VII. CASE LISTS 

Al .  Federal Cases from 5/84 through 6/89 

APPEALS 

Lerman v.  FIynt 
Distributing, 745 F.2d 
123, IO Med. L. Rptr 
2497 (2d Cir. 1984). 
cerr. denied. 471 US. 
1054 (1985) 

Mr. Chow v .  Sre. Jour 
Azur, 759 F.2d 219, 11 
Med. L. Rptr. 1713 (2d 
Cir. 1985) 

Dalbec v .  Gentleman's 
Companion, 828 F.2d 
921, 14 Med. L. Rptr. 
1705 (2d Cir. 1987) 

STATUS OF 

:DEFENDANT) 
'LAINTIFF 

'ublic figure (media) 

Public figure (media) 

Private figure 
(media) 

JUDGMENT 
APPEALED 
FROM 

Jury award of 
compensatory and 
punitive damages 

Jury award of 
compensatory and 
punitive damages 

Jury award of 
compensatory and 
punitive damages 

RESULT ON 
APPEAL 

Reversed 

Reversed 

Affirmed 

AI 

IAR 
APPLIEDINOT 
APPLIED 

Yes as to acNal 
malice 

Yes as to acNal 
malice 

Yes as to acNal 
malice 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Plaintiff status: trial court erred in ruling 
that plaintiff was private figure. 
Depth of independent appellate review: 
court cites Bose but adds, "[w]kile tk[e] 
constinrrional dufy [of independenr review] 
does not permit us to subsrinrre our views for  
legitimate jury findings [citing Time v.  Hill] 
i r  does require us ro scrutinize the record 
closelv. " 

Opinion: trial court erred by failing to 
consider ConstiNtional protection for 
statemens of opinion. 

Gross irresponsibility: jury finding of gross 
irresponsibility "not irrarional. " 
Of and concerning: evidence supported 
finding that statement was "of and 
concerning'' plaintiff. 
Size of award: evidence supports and court 
will not disturb size of jury award. 
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APPEALS 

Morcone v. Penthouse, 
154 F.2d 1072, 11 Med. 
L. Rptr. 1577 (3d Cir.), 
cerf. denied, 414 U S .  
864. reh'g denied, 414 
U.S. 11014 (1985) 

McDowell v.  Puieworsky. 
169 F.2d 942, 11 Med. 
L. Rptr. 2396 (3d Cir. 
1985) 

Fahuell v. Flynt, 791 
F.2d 1270, 13 Med. L. 
Rptr. 1145 (4th Cir. 
1986). rev'd sub nom. 
Hustler Magazine v. 
Folwell, 485 US. 46 
(1988) 

STATUS OF 
PLAINTIFF 
(DEFENDANT) 

Public figure (media) 

Public figure 
(nonmedia) 

Public figure (media) 

JUDGMENT 
APPEALED 
FROM 

Jury award of 
compensatory and 
punitive damages 

Jury award of 
compensatory 
dam ages 

Jury award of 
compensatory and 
punitive damages for 
intentional infliction 
of emotional 
distress: jury verdict 
for defendant on 
defamation claim 

RESULT 0 
APPEAL 

Reversed 

Reversed 

Affirmed bod 
appeal and cr 
appeal 

IAR 
APPLlED/NOT 
APPLIED 

Yes as to actual 
malice 

Yes as to actual 
malice 

No as to 
defamation, 
unclear as to 
intentional 
infliction of 
emotional distress 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Plaintiff status: trial court erred in treating 
plaintiff as private figure. 
J u r y  instructions: court erred in instructing 
jury that actual malice need be proven only 
by preponderance of evidence. 
Evidence of actual malice: rather than 
remand for new trial. court undertook 
independent review, holding that plaintiff 
failed to move actual malice. 

Plaintiff status: trial court erred in ruling 
that plaintiff was private figure. 
Evidence of actual malice: rather than 
remand for new trial, and noting that jury's 
rejection of punitive damages could have 
been based on grounds other than 
insufficiency of evidence of actual malice, 
court undertook independent review, holding 
that olaintiff failed to move actual malice. 

Defamation claim: no independent appellate 
review of actual malice on plaintiffs appeal 
because not at issue in jury's determination 
that statement could not reasonably he 
understood as factual. 
Unclear standard for review of emotional 
distress: claim for intentional infliction of 
emotional distress receives "same level of 
frst amendment" protection as defamation 
claim but "jury verdict" may be reversed 
"only when there is a complete absence of 

facts to support fit]. " 
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4PPEALS 

k i n e  Y .  CMP 
Publications. 738 F.2d 
560, 10 Med. L. Rptr. 
1337 (5th Cir. 1984) 

continued on next page 

Levine v .  CMP 
Publications. continued 

Barrinio v.  Horseman 's 
Benevolenr and Protection 
A s s h .  771 F.2d 894. 12 
Med. L. Rptr. 1567 (5th 
Cir. 1985), cert. denied, 
475 U.S. 1119 (1986) 

McKinley v. Baden, 777 
F.2d 1017 (5th Cir. 19851 

;TATUS OF 
'LAINTIFF 
DEFENDANT) 

'rivate figure 
media) 

*blic official 
:media) 

Public official 
(nonmedia public 
official) 

JUDGMENT 
WPEALED 
FROM 

lury award of 
:ompensatory and 
iunitive damages 

Directed verdict 
after close of 
plaintiffs case based 
on insufficient 
evidence o f  actual 
malice 

Bench award of 
compensatory 
damages 

RESULT ON 
WPEAL 

4ffirmed 
:ompensatory 
iamages as to 
30th articles and 
,unitive damages 
is to second 
micle. 
Reversed 
punitive damages 
as to first article. 

Affirmed 

Reversed 

:AR 
LPPLIED/NOT 
PPLIED 

ies as to actual 
nalice: no as to 
iegligence and 
alsity 

Yes as to actual 
nalice 

Yes as to actual 
malice 

OTHER LEGAL ISSUES 
ADDRESSED O N  APPEAL 

Falsity: jury finding of falsity not subject to 
independent appellate review (dissent would 
have found first article substantially true). 
Fair report privilege: not available for 
substantially untrue report. 
Negligence: "substantial evidence" to 
support jury finding of negligence (dissent 
would have applied independent appellate 
review and reversed). 

Status of plaintiff court does not address 
whether trial judge erred in submitting 
question of plaintiffs staNs to jury because 
jury correctly concluded that plaintiff was 
private figure. 

"Two way street": court expressly rejects 
argument that independent appellate review 
required only when acNal malice is found. 
Depth of independent appellate review: 
review limited to "alrimatefactual~nding of 
the constirrrtionally mandated actual malice 
element" and excludes "the credibiliry 
findings ofthe district court and the 
subsidiary facfualfndings supporting the 
ultimate determination regarding acrrral 
malice. " 

Depth of independent appellate review: 
court "respect(s1 credibiliry choices " made 
by trial court regarding witness demeanor, 
but nevertheless finds no clear and 
convincing evidence of actual malice. 

A3 
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APPEALS 

Herceg v .  Hustler, 814 
F.2d 1017, 13 Med. L. 
Rptr. 2345 (5th Cir. 
1987). cert. denied. 485 
U.S. 959 (1988) 

Nadonal Association of 
Government Employees v.  
National Federation of 
Federal Employees, 844 
F.2d 216 (5th Cir. 1988) 

~ ~~ 

STATOS OF 

[DEFENDANT) 
PLAINTIFF 

Private figure 
(media) 

Public figure 
(nonmedia) 

rmmm 
WPEALED 
FROM 

rury award of 
:ompensatory and 
punitive damages for 
'ncirement to lnwless 
zction 

Iury verdict for 
defendant 

RESULT ON 
4PPEAL 

Reversed 

Affirmed 

JAR 
APPLIEDINOT 
APPLIED 

~ 

Yes as to 
incitement 

Yes as to actual 
malice 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Rule 52: court seems to suggest that Rule 
52 and independent appellate review must be 
accommodated. 

"Two-way street": assumes without 
deciding that independent appellate review 
would apply to labor disputes as well as to 
disputes involving public officials and public 
figures; although court does not address 
whether independent appellate review should 
be extended to plaintiffs appeal, two-way 
street is implicit in its review of july's 
determination that plaintiff failed to present 
clear and convincing evidence of actual 
malice. 
Depth of independent appellate review: 
"evidence on both sides was leslimonial, ana 
much hcrned on the credibility ofthe 
witnesses, a m n e r  on which, even afrPr 
Bose. we musl respect the jury's 
conclusions. " 
Rule 11 sanctions: abuse of discretion to 
impose sanctions. 
Denial of new trial: not an abuse of 
discretion. 
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APPEALS 

Connaughton v. Harte- 
Hanks Communications, 
lnc.. 842 F.2d 825, 14 
Med. L. Rptr. 2209 (6th 
Cir. 1988). affd on other 
grounds, 491 US. 657, 
16 Med. L. Rptr. I881 
(1989) 

Douglass v. Husrler 
Magazine lnc., 769 F.2d 
1128. 1 I Med. L. Rptr. 
2264 (7th Cir. 1985), 
cert. denied. 475 US. 
1094 (1986) 

STATUS OF 
PLAINTIFF 
(DEFENDANT) 

Public figure (media) 

Public figure (media) 

JUDGMENT 
APPEALED 
FROM 

Jury award of 
compensatory and 
punitive damages 

~~ 

Jury award of 
compensatory and 
punitive damages for 
invasion of privacy. 
with punitive 
damages remitted by 
trial court 

RESULT ON 
\PPEAL 

4ftirmed 

Reversed and 
remanded 

IAR 
APPLIED~NOT 
APPLIED 

Yes as to actual 
malice 

Not reached as to 
actual malice 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Depth of independent appellate review: 
does "not apply to preliminary, operarive, 01 

subsidiary factual determinations anchored 
in credibiliry determinations but rarher os] 
limited to a review of the ulrimre 
conclusion of clear and convincing evidence 
of actual malice"). 
Falsity: jury findings not clearly erroneous. 
Defamatory meaning: jury findings not 
clearly erroneous. 

Jury  instruction: trial court failure to 
instruct jury that actual malice must be 
proven by clear and convincing evidence is 
reversible error, requiring remand. 
False light: "reasonable jury could have 
found a fake-light rort. " 
Right of publicity: jury "did nor exceed the 
bounds of reason" in finding violation. 
Evidentiary ruling: prejudicial effect of 
expert testimony outweighed its probative 
value. 
S u e  of award: compensatory damage awari 
was "so excessive as IO show that the jury 
musr have been swept away by passion and 
prejudice. " 
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APPEALS 

Brown & Williamson 
Tobacco Corp. v.  
Jacobson, 827 F.2d 11 19, 
14 Med. L. Rptr. 1497 
(7th Cir. 1987). cerf. 
denied, 485 US. 993 
(1988) 

STATUS OF 
PLAINTIFF 
[DEFENDANT) 

Public figure (media) 

JUDGMENT 
APPEALED 
FROM 

Jury award of 
compensatory and 
punitive damages 

RESULT ON 
APPEAL 

Affirmed 
punitive 
damages, 
reversed trial 
court's remittitur 
of compensatory 

IAR 
APPLIEDINOT 
APPLIED 

Yes as to actual 
malice and as to 
falsitylfair 
summary 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Depth of independent appellate revlew: 
court expressly avoided deciding breadth of 
independent appellate review by reviewing 
all jury findings and finding clear and 
convincing evidence of actual malice. q. 
Tavouhreas, inpa, p. AS. 
Falsitylfair summary: broadcast was not a 
fair summary (note: court declines to 
Opinion: as matter of law, statements were 
factual and not protected as opinion. 
Sue of punitive award: not excessive,given 
net worth of network and broadcaster. 
S u e  of compensatory award (plaintiff's 
cross-appeal): trial court erred in setting 
aside jury award; proof of actual damages is 
not required where plaintiff is entitled to 
recover presumed damages. 
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IPPEALS 

3agley v. Iowa Beef 
?-ocessors. 797 F.2d 
532, 13 Med. L. Rptr. 
113 (8th Cir. 1986). 

:err, denied, 479 US. 
1088 (1987) 

Speer v.  Ortaway 
Newspapers, 828 F.2d 
475, 14 Med. L. Rptr. 
1601 (8th Cir. 1987). 
cert. denied, 485 U.S. 
970 (1988) 

$TATUS OF 
'LAINTIFF 
:DEFENDANT) 

'rivate figure, public 
ssue (nonmedia) 

Public official 
(media) 

~UDCMENT 
WPEALED 
'ROM 

ury award of 
:ompensatory and 
,unitive damages for 
lefamation and 
ortious interference 
with present and 
umre employment 

Judgment n.0.v. jury 
award of 
compensatory and 
punitive damages 

& W L T  ON 
WPEAL 

teversed and 
.emanded as to 
lefamation , 
iffirrned in part 
IS to tortious 
nterference 

Affirmed 

[AR 
WPLIED~NOT 
%€'PLIED 

To as to tortious 
interference; not 
reached as to 
1cNai malice 

Yes as to acNa! 
malice 

>"HER LEGAL ISSUES 
WDRESSED ON APPEAL 

Burden of proof of falsity: trial court erred 
m placing burden on defendant. 
Plaintiff status: trial court correct in 
treating plaintiff as private figure. 
Actual malice: remand obviates review of 
iCNal malice in connection with award of 
punitive damages. (Partial dissent would 
have treated plaintiff as public figure but 
also would have left determination of actual 
malice to remand.) 
Tortious interference: verdict "not without 
subsranrial supporr" and court "in no 
position to second-guess the jury rhar heard 
and was in a position ro weigh the 
competing evidence. " 
Privileged communication: "independent 
review," but absent controlling state law, 
court gives "signflcanr deference to a 
districr couri 'r resolution of unclear 
questions of state law. " 
Petitioning: trial court erred in concluding 
that defendant's activities did not involve 
constitutionally protected petitioning. 
Nonmedia defendant: entitled to same level 
of constitutional protection as media 
defendant. 

Implied "two-way street": without 
discussing whether independent appellate 
review should be limited to defendant's 
appeals, appellate court implicitly adopts 
"two-way street'* by independently 
reviewing trial court finding that actual 
malice was not proven by clear and 
convincing evidence. 
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4 P P E A L S  

Hardin v. Sania Fe 
Reporter, 745 F.2d 1323, 
I1 Med. L. Rptr. 1026 
(10th Cir. 1984) 

Straw v. Chase Revel, 
f n c . ,  813 F.2d 356 (11th 
Cir.), cert. denied, 484 
U.S. 856 (1987) 

STATUS OF 
'LAINTIFF 
'DEFENDANT) 

bblic official 
media) 

?rivate figure 
:media) 

JUDGMENT 
APPEALED 
FROM 

Grant of defendant's 
motion to dismiss 
following trial on the 
merits 

Jury award of 
compensatory and 
punitive damages 

RESULT ON 
APPEAL 

Affirmed 

Affirmed as to 
compensatory 
damages and 
remanded as to 
punitive damages 

[AR 
WPLIEDINOT 
W P L I E D  

Yes as to actual 
nalice but review 
imited by 
Nncated record 

No as to actual 
malice, unclear as 
:o negligence and 
falsity 

OTHER L E G A L  ISSUES 
ADDRESSED O N  APPEAL 

Implied "two-way street": without 
discussing whether independent appellate 
review should be limited to defendant's 
appeals, appellate court implicitly adopts 
"two-way street" by independently 
reviewing trial court finding that actual 
malice was not proven by clear and 
convincing evidence. 

Jury  instructions: trial court erred in not 
distinguishing actual malice from common 
law malice far purposes of punitive damages 
award. 
Independent review: because of remand, 
court does not independently review the 
evidence (or mention Bose). 
Negligence: "evidence sujjiciently supporied 
the jury 's verdict. " 
Falsity: "evidence sufficiently supported the 
jury 's verdict. 
Personal jurisdiction: trial court correctly 
found sufficient contacts to support exercise 
of personal jurisdiction. 
Privileged communication: trial court 
correctly found no privilege. 
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~ :a. ,E ! : ,. .. . , .I 

~PPEALS 

ravoulareas v. Piro. 817 
:.2d 762, 13 Med. L. 
lptr. 2377 (D.C. Cir. 
1987) cert. denied, 484 
J.S. 870 (1987) 

STATUS OF 
PLAINTIFF 
[DEFENDANT) 

Public figure (media) 

lUDGrnNT 
WPEALED 
?ROM 

’anel opinion 
.eversing trial 
:ourt’s judgment 
I.O.V. of jury award 
If compensatory and 
iunitive damages 

m U L T  ON 
WPEAL 

Leversed 

[AR 
WPLIED/NOT 
WPLIED 

No; court reviews 
under JNOV 
standard 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Depth of independent appellate review: 
court states both positions (”Under one view 
Bose ’s mandate of de novo review means 
precisely that, with no deference ai aN ru be 
accorded any jury finding germane to actual 
malice. Under ihe conirary view, Bose does 
not alter the traditional rules governing the 
review of jurj verdicts and thus judicial 
deference is constirurionally mandated to 
presumed jury findings of underlying facts, 
evaluations of credibility, and the drawing 
of inferences. ‘3 but reviews (and reverses) 
under JNOV standard (“cunsider[ing/ all the 
evidence in the light mosr favorable to 
[plaintin and abrtainfingl from assessing 
the credibility of witnesses or weighing the 
evidence”)). Note: both concurrence and 
dissent contend that majority’s review is 
actually more rigorous than permitted under 
JNOV standard and amounrs to independent 
appellate review. 
Plaintiff status: trial court correctly 
categorized plaintiff as public figure. 
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A2. State Cases from 5/84 through 6/89 

JUDGMENT 
APPEALED 
FROM 

APPEALS RESULT ON 
APPEAL 

Pemberfon v. Birmingham 
News, 482 So.2d 257, 12 
Med. L. Rptr. 1465 (Ala. 
1985) 

Dombey v. Pkoenir 
Newspapers, Inc., 150 
Ariz. 476, 124 P.2d 562, 
13 Med. L. Rptr. 1282 

STATUS OF 
PLAINTIFF 

Public figure (media) 

(DEFENDANT) 

Jury award of 
compensatory 
damages 

Public official 
(media) 

Reversed in part 
and remanded 

ludgment n.0.v. jury Affirmed 
award of 
:ompensatory 
damages 

[AR APPLIED/ 
VOT APPLIED 

Yes as to actual 
nalice 

Yes as to actual 
malice, but only to 
ietermine that 
remand for new 
trial is required 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Interplay of independent appellate review 
and JNOV standards of review: Bose 
trumps judgment n.0.v. standard of review: 
"review fhe record independently of trier of 

fact fo determine nor whefher there was a 
scintilla of evidence. but whether there was 
clear and convincing evidence presented on 
fhe constirufional fact of actual malice in a 
defomation case. " cf Sprague, p. A18. 

Plaintiff status: trial court erred in treating 
plaintiff as a private figure. 
Depth of independent appellate review: 
applying independent appellate review. but 
under summary judgment standard of 
Anderson v. Liberty Lobby. court finds that 
there is sufficient evidence from which jury 
on remand could find actual malice to be 
established by clear and convincing evidence 
("[ilnferences are for the @der of fact, 
unless only one inference may be drawn'?. 
Court distinguishes "review for sufficiency 
of the evidence after a factfinder has applied 
the actual malice standard" from situation in 
which trial court's legal error requires 
choice between remand and dismissal. Note: 
although the plaintiff unsuccessfully sought 
punitive damages, so record "presumably 
contains all the evidence plaintiff could 
muster on that issue," court remands. CJ 
Marcone. D. Al:  McDowell, D. A?.. 
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APPEALS 

Starkins v. Bateman, 724 
P.2d 1206 (Ariz. Ct. 
App. 1987) 

Morris v. Warner, 160 
Ariz. 5 5 ,  770 P.2d 359 
(Ariz. App. 1989) 

McCoy v. Hearst, 727 
P.2d 711, 13 Med. L. 
Rptr. 2169 (Cal. 1986) 

McNair v .  Worldwide 
Church of God, 197 Cal. 
App.3d 363, 242 Cal. 
Rptr. 823 (Cal. Ct. App. 
1987) 

APPEALS 

Starkins v. Bateman, 724 
P.2d 1206 (Ariz. Ct. 
App. 1987) 

Morris v. Warner, 160 
Ariz. 5 5 ,  770 P.2d 359 
(Ariz. App. 1989) 

McCoy v. Hearst, 727 
P.2d 711, 13 Med. L. 

Church of God, 197 Cal. 
App.3d 363, 242 Cal. 

STATUS OF 
PLAINTIFF 
(DEFENDANT) 

Public official 
(nonmedia public 
officials) 

Public figure 
(nonmedia) 

Public official 
(media) 

Private figure 
(nonmedia) 
[intrachurch religious 
controversy]) 

JUDGMENT 
MPEALED 
FROM 

lury awards of 
:ompensatory and 
punitive damages, 
with remittitur of 
punitive damages 

~ 

Jury award of 
unspecified damages 

Intermediate court 
affirmance of jury 
award 

Jury award of 
compensatory and 
punitive damages 

RESULT ON 
APPEAL 

Affirmed 

Reversed and 
remanded for 
entry of 
judgment for 
defendant 

Reversed 

Reversed and 
remanded 

IAR APPLIED/ 
NOT APPLIED 

Yes as to actual 
malice 

Yes as to actual 
malice 

Yes as IO actual 
malice 

~ 

Yes as to actual 
malice 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Depth of independent appellate review: 
limited to "ultimate" facts ("reluctant to 
interpret Bose as requiring us to undertake a 
de novo review of the record to determine 
whether the underlying facts which support 
the verdict were established by clear and 
convincing evidence. An appellate court is 
nor equipped to make such a review 
effectively, and to do so would entirely 
displace the function of the jury in 
defamation cases. Instead we have 
undertaken a complete and independent 
review of rhe trial record to determine 
whether the ultimate facts are clearly and 
convincingly suficienr to establish actual 
malice. ") 

Issues subject to independent appellate 
review: "except as to the element of actual 
malice, our standard of review is to whether 
substantial evidence exists to support rhe 
jury's verdict. " 

Depth of independent appellate review: 
"[appellate] court must independently review 
all the evidence ... of actual malice". 

Depth of independent appellate review: 
despite noting that the record does not 
contain evidence of actual malice, court 
remands. possibly because verdict was base< 
on erroneous jury instructions. 
Free Exercise Clause: clear and convincing 
evidence of actual malice prerequisite to 
recovery in suit in religious context. 

A1 I 
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APPEALS 

Holbrook v. Cnsazzn, 204 
Conn. 336. 528 A.2d 774 
(Conn. 1987). cerr. 
denied. 484 U.S. 1006 
(1988) 

Brown v. K.N.D. Corp.. 
7 Conn.App. 418, 509 
A.2d 533, 12 Med. L. 
Rptr. 2201 (Conn. App. 
1986) 

Brown Y. K.N.D. Corp., 
105 Conn. 8, 529 A.2d 
1292. 14 Med. L. Rptr. 
1757 (Conn. 1987) 

JUDGMENT 
APPEALED 

:DEFENDANT) 

'ublic official Jury award of 
nonmedia) general, special, and 

exemplary damages 

hbl ic  official 1 Trial court decision 

Public official Intermediate 
(media) appellate court 

reversal of trial 

RESULT ON 
APPEAL 

Affirmed 

~~ 

Reversed as to 
liability and 
remanded for 
determination of 
damages 

Reinstated trial 
court judgment 
for plaintiff 
(reversing 
appellate court) 

[AR APPLIED/ 
NOT APPLIED 

Yes as to actual 
malice 

~ 

Yes as to actual 
malice 

No as to actual 
malice, because 
one-way street 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Two-way street: "We conclude rhar rhis 
independent review does not depend, as the 
defendant conrends, upon a fnding  by rhe 
trial courr rhat rhe defendant's speech was 
nor protected by rhe prsr amendment, rhar is 
where rhe rrial court found actual malice to 
have been proven. This independent 
appellate review extends ar well to the 
situation of rhis case where rhe rrial court 
found that actual malice had nor been 
Drown. " 

One-way street: "The purpose of 
independent review is ro safeguard the righr 
offree expression. Absent afnding of a c m l  
malice rhere is no liabiliry imposed on a 
defendant for his exercise of rhnt right and 
hence no incursion on rhefirsr amendment. 
When, therefore, afer afull rrial on rhe 
merits, rhere is a finding of no actual 
malice, we think the bener reasoning 
dicrares thar appellate review of rhe rrial 
court judgment shouki be limited to rhe 
clearly erroneous standard.. . (citing Bose 
and New York Times). 
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APPEALS STATUS OF 
PLAINTIFF 
(DEFENDANT) 

JUDGMENT 
APPEALED 
FROM 

RESULT ON 
APPEAL 

IAR APPLIED/ 
NOT APPLIED ADDRESSED ON APPEAL 

Private figure 
(nonmedia) 

Bench award of 
compensatory 
damages 

Affirmed Yes as to actual 
malice and as to 
common law 
malice 

Ingber v. Ross, 419 A.2d 
1256 ( D E .  App. 1984) 

Excessiveness of damageslaward of costs: 
trial court did not abuse discretion. 
Qualified privilege (to warn patient of 
incompetent colleague): overcome by 
showing of common law malice. 

Depth of independent appellate review: 
although purporting to apply independent 
appellate review, and citing Bose, court 
concludes "we agree with the district court 
that there was suficienr evidence on both 
issues upon which rhe jury could have 
reasonablv found for the daintif? " 

Miami Herald Publishing 
Co. v. Ane, 458 So.2d 
239, IO Med. L. Rptr. 
2383 (Fla. 1984) 

Yes as to 
negligence and 
defamatory 
meaning (but see 
note) 

Affirmed Private figure 
(media) 

Intermediate 
appellate court 
affirmance of jury 
award of 
compensatory 
damages 

Rabren v .  Straigis, 498 
So.2d 1362, 13 Med. L. 
Rptr. 2163 (Fla. Dist. Ct. 
App. 1986) 

Private figure. public 
issue (nonmedia) 

Jury award of 
compensatory and 
punitive damages 

Reversed and 
remanded 

No as to actual 
malice (erroneous 
jury instruction 
required remand) 

Jury instruction: court erred in defmition 
of actual malice required to obtain punitive 
damages. Court remands rather than conduci 
independent appellate review of actual 
malice. V. Marcone, p. AI .  

Public official 
(nonmedia) 

Jury award of 
damages 

Reversed Yes as to actual 
malice 

Miller Y .  Woods, I80 Ga. 
App. 486, 349 S.E.2d 
505 (Ga. App. 1986) 

Wanless v.  Rolhballer, 
136 III.App.3d 321, 483 
N.E.2d 899, 12 Med. L. 
Rptr. 1106 (III.App. 
1986) 

Public official 
(media) 

Jury award of 
compensatory and 
punitive damages 

Reversed Yes as to actual 
malice 

Wanless v. Rothballer, 
115 111.2d 158, 503 
N.E.2d 316, 13 Med. L. 
Rptr. 1849 (Ill. 1986). 
cert. denied, 482 U.S. 
929 (1987) 

Public official 
(media) 

Intermediate 
appellate court 
reversal of jury 
award of 
compensatory and 
punitive damages 

Affirmed Yes as to acNa1 
malice 

Depth of independent appellate review:: 
does not extend to "discrete facts" (e.g., 
accuracy of news report) or credibility 
determinations, but extends to application of 
these to finding of actual malice. 
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APPEALS 

Costello v.  Capital Cities 
Communications, 153 
III.App.3d 956, 505 
N.E.2d 701 (111. App. 
1987) 

Costello v.  Capital Cities 
Communications, 125 
I11.2d 402, 532 N.E.2d 
790, 15 Med. L. Rptr. 
2407 (Ill. 1988) 

Scripps v. Bail, 14 Med. 
L. Rptr. 1693 (Ky. Ct. /I App. 1987) 

STATUS OF 
PLAINTIFF 
(DEFENDANT) 

Public official 
:media) 

Public official 
(media) 

Public figure (media) 

JUDGMENT 
4PPEALED 
FROM 

lury award of 
:ompensatory and 
,unitive damages 

Jury award of 
compensatory and 
punitive damages, 
with punitive 
damages reversed 
and compensatory 
damaees remined 

Jury award of 
compensatory 
damages 

RESULT ON 
4PPEAL 

4ffirmed as to 
iability but 
.emitted as to 
:ompensatory 
jamages and 
reversed as to 
Punitive damages 

Reversed as IO as 
to all damages 

Reversed 

IAR APPLIED/ 
NOT APPLIED 

Yes as to acNal 
malice @ut see 
note) 

Yes as to actual 
malice 

Yes as to actual 
malice 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Independent appellate review: although 
failing to cite B o x ,  court cites New York 
Times for national commitment to 
'"uninhibited, robust. and wide open 
debate." and appears to have conducted an 
independent review: "our consideration of 
th[e] evidence and proof compelr us to 
[conclude] ... that the editorial before us is 
libelous per se and rhnt ir was indeed 
published with the requisite actual malice. " 
Compensatory damages: must bear 
reasonable relationship to harm suffered. 
Innocent construction rule: similar but 
preferred to opinion doctrine. 
Punitive damages: reversed on court's 
theory that they constitute double recovery 
when "the factors that ordinarily justijj an 
award of punitive damages are themselves 
the basic elements necessary to ... recover 
comDensatorv damaaes. " 

Independent appellate review: "From our 
independent review of the evidence in the 
record, we conclude that the plaintiff failed 
to satisjj his burden of proving actual 
malice by clear and convincing evidence. " 

Note: see subsequent appeal, Ball v. 
Scripps. i n fa ,  p. B6. 
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APPEALS 

~ 

I & C Inc. v. Combined 
Communications Corp. of 
Kentucky, 14 Med. L. 
Rptr. 1688, modified. 14 
Med. L. Rptr. 2162 (Ky. 
Ct App. 1987) 

Tostr v. Ayik, 394 Mass. 
482, 476 N.E.2d 928 
(Mass. 1985) 

McAvoy v. Shufrin, 401 
Mass. 593, 518 N.E.2d 
513, 14 Med. L. Rptr. 
2298 (Mass. 1988) i 

;TATUS OF 
'LAINTIFF 
DEFENDANT) 

ublic figure (media) 

'rivate figure, public 
w e  (nonmedia 
labor dispute]) 

Public official 
[nonmedia) 

IUDGMENT 
LPPEALED 
rROM 

ury award of 
inspecified damages 
br defamation and 
alse light 

lury award of 
inspecified damages 

Jury award of 
unspecified damages 

m U L T  ON 
LPPEAL 

teversed and 
'emanded 

4ffirmed as to 
liability, 
remanded for 
new trial or 
remittitur 

Affirmed 

AR APPLIED/ 
iOT APPLIED 

'es as to actual 
nalice 

Jnclear as to 
ictual malice - see 
iote 

Yes as to actual 
malice 

OTHER LEGAL ISSUES 
4DDRESSED ON APPEAL 

Plaintiff status: trial court erred in not 
treating plaintiff as public figure. 
Depth of independent appellate review: 
sufficient evidence of actual malice to get to 
jury. Cf: Marcone, infra. p. A I ;  McDoweN 
infra, p. A2. 

Standard of review: because defendant 
appeals from denial of motions for directed 
verdict, judgment n.o.v., or new trial, court 
modifies duty of independent appellate 
review as follows: "Iffon appellate review] 
rhe facts, considered in the light most 
favorable to the plainriff, were sufficient for 
the jury la find clear and convincing 
evidence of the defendants' malice. then the 
judge properly denied the ... morions. " 
Evidentiary rulings: trial court did not 
abuse discretion with respect to admissibility 
of evidence and refusal of motion for 
mistrial. 
Sue of award: case remanded for remittitur 
because award was clearlv excessive. 

Depth of independent appellate review: 
does not extend to credibility 
determinations. 
Falsity: sufficient evidence existed Io 
support jury finding of falsity. 
Defamatory meaning: sufficient evidence 
existed to support jury finding of defamatoq 
meaning. 

A I 5  
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APPEALS 

Locricchio v. Evening 
News Ass'n. 16 Med. L. 
Rptr. 1473 (Mich. Ct. 
App. 1989) 

Diesen v.  Hessburg, 431 
N.W.2d 705, 17 Med. L. 
Rptr. 1389 (Minn. App. 
1989) 

William v.  Puliizer 
Broadcasiing Co., 706 
S.W.2d 508, 12 Med. L. 
Rptr. 1712 @lo. App. 
1986) 

STATUS OF 
PLAINTIFF 
(DEFENDANT) 

Private figure 
[media) 

Public official 
(media) 

Private figure 
(media) 

JUDGMENT 
4PPEALED 
FROM 

hia l  court entry of 
iirected verdict for 
iefendant following 
ury award of actual 
iamages 

lury award of 
:ompensatory and 
?unitive damages 

lury award of 
:ompensatory and 
punitive damages 

RESULT ON 
4PPEAL 

Reversed, 
reinstating jury 
award 

Affirmed 

Affirmed as to 
compensatory, 
reversed as to 
punitive damages 

IAR APPLIED/ 
NOT APPLIED 

No 

Yes as to actual 
malice 

Unclear as to both 
actual malice and 
fair report 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Standard of review: court applies "law of 
the case" rather than independent appellate 
review. 
Nofe: Court of Appeals was later in turn 
reversed by Michigan Supreme Court. See 
infra, page BIO. 

Depth of independent appellate review: 
although Base unclear as to amount of 
deference due to factfinder's credibility 
assessments, COUR finds trial record "fully 
supports jury's verdict. " 

Independent appellate review: although 
court does not cite Bose on issue of 
independent appellate review, it concludes 
that "evidence in the record does noi clearly 
and convincingly show [either defendanfj 
had serious doubrs as to rhe (ruth of the 
material broadcast. " 
Privilege for report  of official proceeding: 
without mentioning independent appellate 
review, appellate court reviews record and 
concludes that uial court did not err in 
refusing privilege when broadcast did not 
purport to he report of the proceeding. 
Sue of award: supported by substantial 
evidence and not against the weight of the 
evidence. 
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Warner v. Kansas City 
Star Co., 726 S.W.2d 
384. 13 Med. L. RDtr. 

Deaver v. Hinel, 233 
Neb. 524, 391 N.W.2d 
128, 13 Med. L. Rptr. 

Burke v. Deiner, 97 N.J. 
465, 479 A.2d 393 (N.J. 
1984) 

N.Y.S.2d 72. 10 Med. L. 
Rptr. I933 (N.Y. App. 
Div. 1984) 

STATUS OF 
'LAINTIFF 
'DEEPIDANT) 
~~~~ 

Qblic figure (media) 

Public official 
(media) 

Public official 
(nonmedia) 

Public official 
(nonmedia public 
official) 

JUDGMENT 
APPEALED 
FROM 

Judgment n.0.v. of 
jury award of 
compensatory and 
punitive damages 

Jury award of 
unspecified damages 

Intermediate 
appellate court 
affirmance of jury 
award of 
compensatory and 
punitive damages 

Jury award of 
compensatory and 
punitive damages 

RESULT ON 
APPEAL 

Affirmed 

Reversed and 
remanded with 
directions to 
dismiss 

Reversed 

Affirmed as to 
liability, reversed 
as to damages 
and remanded fa; 
new trial or  
remittitur 

IAR APPLIED/ 
NOT APPLIED 

Yes as to actual 
malice 

Yes as to falsity 
and as to "of and 
concerning" 

Yes as to actual 
malice 

Unclear as to 
falsity and as to 
actual malice 

OTHER L E G A L  ISSUES 
ADDRESSED ON APPEAL 

Depth of independent appellate review: in 
judgment n.0.v. .  court defers not to jury but 
rather to trial court on credibility 
determinations. 
"Two-way street": although court reviews 
record, it defers to trial court's fmding of 
absence of clear and convincing evidence of 
actual malice. 
Plaintiff status: trial court correct in 
treating plaintiff as public figure. 

Actual malice: independent appellate review 
was applied to actual malice to assess 
whether defendants lost qualified privilege 
rather than to determine liability. 

Standard of review: without citing Bose or  
slating need to independently review record, 
court finds "suficient evidence was adduced 
at trial" to support jury fmding of falsity 
and actual malice but that size of award "is 
without sumorf in the record. " 
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APPEALS 

Mahoney v. Adirondack 
Publishing Co.. 123 
A.D.2d 10, 509 
N.Y.S.2d 193, 13 Med. 
L. Rpir. 2061 (N.Y. 
App.Div. 1986) 

Mahoney v. Adirondack ll Publishing Co., 71 
N.Y.Zd 31. 523 
N.Y.S.2d 480. 517 
N.E.2d 1365, 14 Med. L 
Rptr. 2200 (N.Y. 1987) 

Grau v .  Kleinschmidr, 31 
Ohio St.3d 84, 509 
N.E.2d 399, 14 Med. L. 
Rptr. 1353 (Ohio 1987) 

Landsdowne v .  Beacon 
Journal Publishing Co., 
32 Ohio St.3d 176, 512 
N.E.2d 919, 14 Med. L. 
Rptr. 1801 (Ohio 1987) 

STATUS OF 
PLAINTlFF 
(DEFENDANT) 

Public figure (media) 

Public figure (media) 

Public figure (media) 

Private figure 
(media) 

JUDGMENT 
APPEALED 
FROM 

Jury award of 
compensatory 
damages 

Intermediate 
appellate court 
affirmance of jury 
award of 
compensatory and 
punitive damages 

Intermediate 
appellate court 
reversal of trial 
court directed 
verdict for defendant 

Intermediate 
appellate court 
affirmance of jury 
award uf 
compensatory 
damages 

RESULT ON 
WPEAL 

4ffirmed as to 
:ampensatory 
jamages. 
?versed as  to 
>unitive damages 

Reversed 

Reversed 

Reversed and 
remanded 

A18 

[AR APPLIED/ 
NOT APPLIED 

Yes as to actual 
malice 

Yes as to actual 
malice 

Yes as 10 actual 
malice 

No as to 
negligence 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Punitive damages: no1 available absent 
showing of common law malice. 
Actual malice: can be inferred when 
defendant's eyewitness report of "evenfs that 
speak fur themselves" is contradicted by 
other eyewitnesses, whom jury credits. 
Note: Appellate Division was later reversed 
by New York Court of Appeals. See 
Mahoney, immediately below. 

Falsity: sufficient evidence to support jury  
finding. 
Defamatory meaning: sufficient evidence tu 
support jury finding. 
Actual malice: cannot be inferred, even 
when other eyewitnesses, credited by jury, 
contradict defendant's "eyewitness" account 
of "events that speak for themselves." unless 
it is established that defendant "cauld not 
have misperceived those events." 

Standard of review for directed verdict: 
"court shall consfrue the evidence most 
srrongly in favor of the party against whom 
the motion is direcred in order lo determine 
whether a reasonable jury couldjind .. . 
actual malice with convincing clarity. " 

Breadth of independent appellate review: 
not applied to the issue of negligence. 
Burden of proof: private-figure plaintiffs 
must prove negligence by clear and 
convincing evidence. 
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iPPEAL5 

zndsdowne v. Beacon 
7urnnl Publishing Co., 
389 W L  11798 (Ohio 
pp. 1989) (unpublished) 

prngue v. Walter, 357 
'a.Super. 570. 516 A.2d 
06, 13 Med. L. Rptr. 
177 (Pa. Super. 1986) 

mzinued on next page 

STATUS OF 
?LAINTIFF 
'DEFENDANT) 

~ 

'rivate figure 
media) 

Public ofticial 
(media) 

IUDGMENT 
*PEALED 
'ROM 

u'y award of 
:ompensatory 
lamages, with 
lefendant's motions 
o r  directed verdict 
ind judgment n.0.v.  
lenied 

iury award of 
:ompensatory and 
,unitive damages 

kESULT ON 
WPEAL 

iffirmed 

Xeversed and 
remanded 

[AR APPLIED/ 
VOT APPLIED 

rj0 

Yes as to actual 
malice, but 
combined with 
INOV standard; 
see note 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Standard of review: light most favorable to 
nonmovant; independent appellate review 
not applied to negligence. See Lnndsdowne, 
immediately above. 

Standard of review: on appeal from a 
denial of judgment n.o.v., "our task is to 
make an independent exnminntion of the 
evidence ndduced to determine i f i t  was 
constimtionnliy suficient to wnrrnnf a 
finding by the jury of nctual malice, nnd in 
so doing. the evidence, together with nll 
rensonable inferences therefrom, must be 
considered in the light most fnvornble to the 
verdict winner" (quoting Cornbi, a 1971 
Pennsylvania decision). 
Effect of judgment n.0.v.: although court 
cites Bose as a footnote to above quotation, 
its review of the denial of the judgment 
n.0.v. appears to result in greater deference 
to jury findings; as the court noted, "it wns 
for  the jur)  to decide whether the April 1-2 
articles were wrinen with reckless 
disregnrd. 
Note: although above may be read as 
inconsistent with Bose, court claims to find 
support for iu  approach in Time v. Hill: 
"where either resultfinds reasonable S U ~ P O J  
in the record, it is for the jury, and not this 
Court, to derermine whether there was 
knowing or reckless falsehood. " 

A19 
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4PPEALS 

Yprague v. Walrer, 
:ontinued 

Frisk v .  News Corn 
523 A.2d 347. 13 
L. Rptr. 1835 (Pa. 
1986). appeal deni 
515  Pa. 614, 530 
867 (Pa. 1987) 

Srickney v .  Cliesfe, 
County Communic, 
Ltd., 522 A.2d 66 
Med. L. Rptr. 215 
Super. 1987). app 
denied, 516 Pa. @ 
A.2d 713 (Pa. 19E 

;TATUS OF 
'LAINTIFF 
DEFENDANT) 

'ublic figure (media) 

Public official 
[media) 

JUDGMENT 
4PPEALED 
FROM 

Iury award of 
compensatory and 
punitive damages, 
with defendant's 
motions for 
judgment n.0.v. 
denied 

Jury award of 
compensatory and 
punitive damages, 
with defendant's 
judgment n.0.v. 
motion denied 

RESULT 01 
APPEAL 

Affirmed 

Affirmed 

A20 

[AR APPLIED/ 
rlOT APPLIED 

Yes as to acNal 
malice @ut see 
note) 

Yes as  to acNal 
malice, but 
combined with 
JNOV standard; 
see note 

3THER L E G A L  ISSUES 
iDDRESSED ON APPEAL 

Talsity: court has '"no quarrel" with jury 
inding of falsity. 
Shield law/evidentiary ruling: trial court's 
:rror in directing jury to strike from 
:onsideration part of the evidence because 
)f defendant's refusal to identify sources 
:equires remand; thus discussion of actual 
malice becomes dicNm. 

Depth of independent appellate review: 
ilthough court cites and appears to embrace 
Bore, its "independent" review occupies 
;hree short paragraphs, with first paragraph 
approvingly quoting from trial court 
opinion, second paragraph discussing falsity 
of one of the articles, and fmal paragraph 
cursorily concluding that the articles were 
"marked by clear departures from acceptable 
journalistic procedures. " 
Evidentiary ruling: trial court did not abuse 
discretion to limit cross-examination of 
plaintiff's character witnesses. 
S u e  of award: compensatory damages not 
excessive and, afler remiUiNr, neither were 
punitives. 

Standard of review: court independently 
reviews record, but on appeal from denial of 
judgment n.o.v., evidence and all inferences 
must be considered in light most favorable 
IO winner of verdict (quoting Sprague). 
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Curran v. Philadelphia 
Newspapers, Inc.. 316 
Pa.Super. 508, 546 A.Zd 
639, 15 Med. L. Rptr. 
1745 (Pa. Super. 1988) 

Martin v. Wilson 
Publishing Co., 497 A.Zd 
322, 12 Med. L. Rptr. 
1049 (R.I. 1985) 

STATUS OF 
'LAINTIFF 
:DEFENDANT) 

'ublic official 
,media) 

Public figure (media) 

JUDGMENT 
APPEALED 
FROM 

Jury award of 
compensatory and 
punitive damages 

Jury verdict for 
defendant 

RESULT ON 
APPEAL 

Reversed 

Reversed and 
remanded 

IAR APPLIED/ 
VOT APPLIED 

Yes as to actual 
nalice but 
:ombined with 
INOV standard 
:see note) 

Yes as to actual 
malice and as to 
plaintiff status 

OTHER LEGAL ISSUES 
WDRESSED ON APPEAL 

Standard of review: court independently 
.eviews record, but on appeal from denial of 
iudgment n.0.v.. evidence and all inferences 
nus1 be considered in light most favorable 
:o winner of verdict (quoring Sprague). 
Depth of independent appellate review: 
although court recites requirement of 
independent appellate review, it "review[s] 
the entire record with deference to the 
uresumed jury findings of fact and without 
recond guessing the jury on the credibility 01 
witnesses. " 

"Two-way street": implied. 
Plaintiff status: ample evidence in record tc 
support trial court's treatment of plaintiff as 
public figure. 
Jury instruction: trial court erred by 
submitting to jury only issue of whether 
rumors existed. Since rumors "were based 
upon the stretching of available facts and 
'imaginations,'" there was a jury question a> 
to whether publication was made with actual 
malice. 
Neutral reportagelfair report: available 
only if statements are accurately attributed 
to identified and resDonsible source. 

A2 1 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 

- A-149 -



APPEALS 

Lyons v.  Rhode Island 
Public Employees 
Council, 516 A.2d 1339 
(R.I.  1986) 

Lyons v.  Rhode Island 
Public Employees 
Council, 559 A.2d 130, 
16 Med. L. Rptr. 1682 
(R.I. 1989), cerf. denied, 
493 U S .  892 (1989) 

Major v .  Drapeau, 507 
A.2d 938, 12 Med. L. 
Rptr. 2032 (R.I. 1986) 

STATUS OF 
PLAINTIFF 
(DEFENDANT) 

Public figure 
:nonmedia [labor 
jispute]) 

Public figure 
(nonmedia [labor 
dispute]) 

Public figure 
(nonmedia public 
officials) 

JUDGMENT 
APPEALED 
FROM 

Jury verdict for 
defendant, plaintiffs 
motion for new trial 
denied 

Jury award of 
compensatory and 
punitive damages, 
with defendant's 
motions for 
judgment n.0.v. or 

~~ 

remittitur denied 

Grant of new trial, 
following denial of 
directed verdict for 
defendant and jury 
award of unspecified 
damaees 

RESULT ON 
4PPEAL 

ludgment 
iacated, new 
rial granted 

IAR APPLIED/ 
NOT APPLIED 

No 

Reversed Yes as to actual 
malice, as to 
falsity, and as to 
defamatory 
meaning 

judgment for malice and as to 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Independent appellate review/witness 
credibility: in trial in which credibility of 
witnesses was at issue, and trial court justi 
died before considering plaintiff's posttrial 
motions, it was abuse of discretion for 
successor judge to deny plaintiffs motion 
for new trial. Ironically, despite giving suc 
weight to credibility determinations, and 
itself declining to independently review tht 
record, on defendant's appeal from the 
retrial, see Lyons, immediately below, the 
same court independently reviewed the 
evidence and concluded that the article wa 
neither false nor defamatory and was not 
published with actual malice. 

See Lyons, immediately above. 

Standard of review for denial of duecte 
verdict: evidence viewed in light most 
favorable to nonmovant. 

A22 
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APPEALS 

Beckham v. Sun News, 
289 S.C. 28, 344 S.E.2d 
503, 12 Med. L. Rptr. 
2196 (S.C. 1986). cert. 
denied, 479 U.S. 1007 
(1986) 

Doubleday v. Rogers, 674 
S.W.2d 751, 10 Med. L. 
Rptr. 2173 (Tex. 1984) 

Outlet v .  International 
Security Group, 693 
S.W.2d 621 (Ct. App. 
Tex. 1985) 

;TATUS OF 
'LAINTIFF 
DEFENDANT) 

'ublic official 
media) 

'ublic official 
media) 

Private figure 
[media) 

JUDGMENT 
4PPEALED 
FROM 

lury award of 
:ompensatory and 
punitive damages 

Intermediate 
appellate court 
reversal of trial 
court "take nothing" 
award following jury 
award of punitive 
without 
compensatory 
dam a E e s 

Jury award of 
general, special, and 
exemplary damages 

RESULT ON 
4PPEAL 

Reversed and 
remanded 

Reversed 

Affirmed on 
condition of 
remittitur 

A23 

:AR APPLIED/ 
+'OT APPLIED 

qot reached 
jecause of remand 
in issue of law 

Yes as to actual 
nalice 

Yes as to actual 
malice 

3THER LEGAL ISSUES 
UlDRESSED ON APPEAL 

lury instruction: trial court erred in 
nstructing jury that truth was a defense. 

4vailability of punitive damages: appellate 
:ourt erred in reversing trial court's 
application of Texas law prohibiting award 
a f  punitive damages without compensatory 
damages. 

Waiver of injury to reputation: plaintiffs 
stipulation waiving damage to reputation as 
issue did not preclude recovery for mental 
anguish, humiliation, and embarrassment. 
"Of a n d  concerning": jury finding "amply 
supported. " 
Plaintiff status: no evidence to support 
treatment of plaintiff as public figure. 
Falsity: jury finding of falsity supported by 
evidence. 
Negligence: court "reviews" the evidence, 
but makes no mention of heightened review 
until it reaches issue of actual malice. 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 

- A-151 -



~PPEALS 

damages, 
reversed as to 
punitive damages 

lreen v. DeLord, 723 
;.W.2d 166 (Tex. Ct. 
Jpp. 1986) 

negligence 

Gazerre Inc. v. Harris, 
229 Va. 1,  325 S.E.Zd 
713, 11 Med. L. Rptr. 
1609 (Va. 1985) 

STATUS OF 
PLAINTIFF 
[DEFENDANT) 

Public official 
(nomedia) 

Private figure 
(media) 

IUDCMENT 
WPEALED 
FROM 

lury award of 
:ompensatory and 
,unitive damages 

rury award of 
:ompensatory and 
punitive damages 

RESULT O N  IAR APPLIED/ 
WPEAL I NOT APPLIED 

I 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Standard of review: although not citing 
Bose for requirement of independent 
appellate review, court undertakes complete 
review, and cites Bose for proposition that 
jury's failure to believe defendant's 
testimony as 10 knowledge of falsity of 
statement is insufficient, standing alone, to 
establish actual malice. 

Note: Gazene decided four consolidated 
appeals - see also Charlonesville 
Newspapers, Inc.. Manhews. Port Packet 
Corporation, and Fleming, immediately 
below. 
Depth of independent appellate review: 
does not extend to credibility determinations 
or require court to discount 'pesumprion of 
correctness that anaches ro factual 
findings. " 
Actual malice: independent appellate review 
reveals insufficient evidence of actual malice 
to support punitive damage award. 
Fault: in action brought by private 
individual, regardless of whether speech is 
on private or  public issue, negligence 
standard applies if defamatory statement 
makes substantial danger to reputation 
apparent; if danger is not apparent, actual 
malice standard applies. 
Negligence: independent appellate review 
not amlied to neelieence. 

A24 
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APPEALS 

Charlonesville 
Newspapers, Inc. v.  
Manhews. 229 Va. 1. 325 
S.E.2d 713. I 1  Med. L. 
Rptr. 1609 (Va. 1985) 

Port Packet Corporation 
v .  Lewis, 229 Va. 1, 325 
S.E.2d 713, I1 Med. L. 
Rptr. 1609 (Va. 1985) 

STATUS OF 
PLAINTIFF 
(DEFENDANT) 

Private figure 
(media) 

JUDGMENT 
APPEALED 

Jury award of 
compensatory 
dam ages 

Private figure Jury award of 
(media) compensatory and 

punitive damages 

RESULT ON 
APPEAL 

Affirmed 

Affirmed as to 
compensatory 
damages, 
reversed as to 
punitive damages 

[AR APPLIED/ 
VOT APPLIED 

~ 

No 

Yes as to actual 
malice: no as to 
negligence 

OTHER LEGAL ISSUES 
4DDRESSED ON APPEAL 

Defamatory meaning: article was 
sufficiently defamatory on its face to submit 
to jury. 
Fair reportisubstantial truth:  "We hold 
that the defamatory words, as a matter of 
low, were not substanlially accurate. " 
Negligence: not reviewed because not raised 
in trial court (although in dictum court finds 
"abundant" evidence of negligence). 

Actual malice: independent appellate review 
reveals insufficient evidence of actual malice 
to support punitive damage award. 
"Of and concerning": sufficient evidence in 
the record for jury to have concluded article 
was "of and concerning" plaintiffs. 
Negligence: sufficient evidence in the record 
for jury to have concluded defendants were 
negligent. 
S u e  of award: not clearly excessive. and 
there was sufficient evidence to support 
conclusion that plaintiffs' standing in 
community was impaired by publication. 

A25 
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APPEALS 

Ffeming v.  Bedford, 229 
Va. I, 325 S.E.2d 713, 
I I  Med. L. Rptr. 1609 
(Va. 1985) 

Great Coastal &press, 
Inc. v. Ellingron. 230 Va. 
142, 334 S.E.2d 846, 12 
Med. L. Rptr. 1100 (Va. 
1985) 

STATUS OF 
PLAINTIFF 
(DEFENDANT) 

Private figure 
(nonmedia) 

Private figure 
(nonmedia) 

JUDGMENT 
W P E A L E D  
FROM 

lury award of 
:ompensatory and 
>unitive damages 

Jury award of 
compensatory and 
punitive damages 

RESULT ON 
APPEAL 

Affirmed as to 
liability for 
compensatoly 
and punitive 
damages, 
reversed and 
remanded as to 
size of both 
awards, with 
directions for 
plaintiff to "remit 
a substantial 
part" or submit 
to new trial on 
issue of damages 

Affirmed 

IAR APPLIED/ 
NOT APPLIED 

Yes as to actual 
malice and as to 
size of punitive 
damage award: no 
as to negligence 

Yes as to actual 
malice 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Defendant status: nonmedia defendant 
entitled to same level of protection under 
Gern as media defendant. 
Actual malice: independent appellate review 
reveals clear and convincing evidence of 
actual malice. 
Sue of punitive damage award: on 
independent appellate review. court 
concludes that "amount of this award, 
including the inreresrfacror, constilutes a 
forbidden inrrusion on rke exercise offree 
expression. " 
Negligence: independent appellate review 
does not apply to issue of negligence (court 
does not review record at all as to 
negligence, although negligence would 
appear to be encompassed in finding of 
actual malice). 
S u e  of compensatory damage award: 
bears no reasonable relation to damages and 
is not supported by evidence. 

Punitive damages: although not required by 
constitutional law, in privateinonmedia case, 
punitive damages are not available under 
Virginia law without clear and convincing 
evidence of actual malice. 
S u e  of award: neither the compensatory 
nor the punitive damage award was clearly 
excessive. 

A26 
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Richmond Newspapers v.  
Liprcomb, 362 S.E.2d 32, 
14 Med. L. Rptr. 1953 
(Va. 1987). cert. denied, 
486 US. 1023 (1988) 

STATUS OF JUDGMENT RESULT ON 
PLAINTIFF APPEALED APPEAL 
(DEFENDANT) FROM 

Private figure Jury award of Affirmed as to 
(media) compensatory and compensatory 

reversed as to 
punitive damages damages, 

A21 

IAR APPLIED/ 
NOT APPLIED 

Yes as to actual 
malice 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Plaintiff status: trial court erred in treating 
plaintiff as public figure. 
Negligence: jury not presented with issue 
because of erroneous treatment of plaintiff 
as public figure: court finds that negligence 
was subsumed in jury finding of actual 
malice, and that there was sufficient 
evidence to support finding of negligence, 
but that there was insufficient evidence of 
actual malice to support punitive damage 
award. 
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B1. Federal Cases from 7/89 to 1/94 

4PPEALS 

Veldy v .  Piedmont 
lirlines, 985 F.2d 57 (2d 
3. 1993) 

7euher v .  Food Chemical 
Vew Inc.. 925 F.2d 
'03. 18 Med. L. Rptr. 
689 (4th Cir. 1991). 
u t .  denied, 111 S.Ct. 
!XI4 (1991) 

:onfinued on next page 

STATUS OF 
'LAINTIFF 
:DEFENDANT) 

'rivate figure, 
irivate issue 
nonmedia) 

Public figure (media) 

JUDGMENT 
APPEALED 
FROM 

~~ 

Judgment for 
defendant as matter 
of law following 
close of plaintiffs 
case for slander 

Jury award of 
compensatory and 
punitive damages for 
defamation and 
invasion of privacy 

RESULT ON 
APPEAL 

Reversed and 
remanded 

Reversed and 
remanded for 
entry of 
judgment for 
defendant 

tAR APPLIED/ 
YOT APPLIED 

No 

Yes as to actual 
malice 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Standard of review: all evidence and all 
reasonable inferences flowing therefrom 
viewed in light most favorable to plaintiff 
(against whom trial court had granted 
judgment as a matter of law). 
Qualified privilege: defeated under New 
York law by a showing of either 
COnStiNtional or common law malice. 
Malice: sufficient evidence in the record for 
jury to have found clear and convincing 
evidence that defendant had acted at least 
with reckless disregard for truth of 
statement. 
Burden of proof of malice: court concludes 
that ahhough New York state law had yet to 
consider standard of proof in private-private 
situation, it would be unlikely to be more 
protective of defendants in such insmnces 
than in private-public situation, which 
requires plaintiff to prove malice only by 
preponderance. 

Jury instruction: trial court erred in 
instruction as to actual malice. Retrial 
unnecessary because court, reviewing 
record, finds no clear and convincing 
evidence of actual malice. 

BI 
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. 

;TATUS OF 
'LAINTIFF 
DEFENDANT) 

Private figure 
:nomedia) 

UDGMENT 
*PEALED 
'ROM 

ury award of 
:ompensatory and 
txemplary damages 
o r  both plaintiffs 

&SULT ON 
SPEAL 

iffirmed in part, 
-eversed in part, 
-emanded in part 

82 

AR APPLIED/ 
$OT APPLIED 

Yes as to actual 
malice 

ITHER LEGAL ISSUES 
@DRESSED ON APPEAL 

Iepth of independent appellate review: 
'this standard of review does nor transform 
in appellate courr into a super-jury, nor 
foes it give us free reign to revisit 
:redibility dererminations or to redetermine 
indings of historical fact. " 
?laintiff status: matter of law. 
?air report: confers qualified privilege to 
.eprint letter of reprimand. 
Invasion of privacy: reversed because letter 
*as on issue of legitimate public concern, 
#as not published in a highly offensive way. 
ind contents had been Dreviouslv circulated. 

Actual malice: record contains clear and 
:onvincing evidence of actual malice. 
Depth of independent appellate review: 
limited to "ultimate factualfinding of the 
constitutionally mandated actual malice 
element" and excludes "queslions of 
credibility. " 
Falsity: sufficient evidence for jury to have 
found falsity. 
Negligence: substantial evidence to support 
jury finding of negligence. 
Size of compensatory award: reasonable in 
light of evidence. 
Size of punitive award: must bear a 
reasonable relationship to actual damages 
(reversing exemplary award of $300,000 as 
compared to $1  in compensatory damages). 
Injunction: remand to narrow trial court's 
overly broad injunction restricting 
defendant's future soeech. 
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APPEALS 

Outrageous conduct: COUR finds no 
"outrageous conduct" because record reveals 
no evidence of severe emotional distress. 
Invasion of privacy: plaintiff was 
adequately compensated for appropriation of 
likeness by award equivalent to cost of 
commercial model. 

I 

Bowling v. The 
Missionary Servants of 
the Most Holy Trinity. 
972 F.2d 346.20 Med. 
L. Rptr. 1496 (6th Cir. 
1992) 

Brooks v .  American 
Broadcasting Companies, 
999 F.2d 167. 21 Med. 
L. Rptr. 1756 (6th Cir. 
1993) 

Bressler v.  Fortune 
Magazine, 971 F.2d 
1226. 20 Med. L. Rptr. 
1873 (6th Cir. 1992), 
cert. denied, 113 S.Ct. 
1416 (1993) 

People's Bank and Trust 
Co. v.  Globe 
International Publishing 
Co., 978 F.2d 1065, 20 
Med. L. Rptr. 1925 (8th 
Cir. 1992). cert. denied, 
114 S.Ct. 343 (1993) 

~ ~~~~ 

STATUS OF 
PLAINTIFF 
(DEFENDANT) 

Private figure 
(nonmedia [religious 
organization]) 

Private figure 
(media) 

Public official 
(media) 

Private figure 
(media) 

~ ~~~ ~~ 

JUDGMENT 
APPEALED 
FROM 

Plaintiff appeals 
from trial court 
award of 
compensatory, but 
denial of punitive, 
damages for invasion 
of privacy and 
outrageous conduct 

Trial court's grant of 
directed verdict 
following close of 
plaintiffs evidence 

Jury award of 
compensatory and 
punitive damages 

Jury award of 
compensatory and 
punitive damages 

RESULT ON 
APPEAL 

Affirmed 

Affirmed 

Reversed 

Affirmed as lo 
liability and as to 
punitive 
damages, 
remanded for 
remittance of 
compensatory 
damages 

~~~ 

IAR APPLIED/ 
NOT APPLIED 

~~ 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

No 

No Standard of review: in motion for directed 
verdict, court views evidence in light most 
favorable to appellant. 
Negligence: no evidence of negligence. 

Yes as to actual 
malice 

Yes as to actual 
malice 

Depth of independent appellate review: 
"Although credibility determinations are 
reviewed under the clearly-erroneous 
standard ... the reviewing c o w  wsr 
examine for [itselfl the statemenfs in issue 
and the circumstances under which they 
were made to see ... whether they are of a 
characrer which the principles of the First 
Amendment ... protect" (quoting 
Connaughton). 

Size of award: "shockingly inflated" 
compensatory award remanded for 
substantial remittitur. 

B3 
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APPEALS 

Newton v. National 
Broadcasting Co., Inc., 
913 F.2d 652, 18 Med. 
L. Rptr. 1001 (9th Cir. 
1990). modified on denial 
of reh'g en banc, 930 
F.2d 662 (9th Cir. 1991). 
cert. denied, 112 S.Ct. 
192 (1991) 

Braun v. Soldier of 
Fortune Magazine, 968 
F.2d 1110. 20 Med. L. 
Rptr. 1777 (11th Cir. 
1992). cert. denied, 113 
S C t .  1028 (1993) 

STATUS OF 
?LAINTIFF 
:DEFENDANT) 

'ublic figure (media) 

Private figure 
(media) 

~UDGMENT 
PPEALED 
FROM 

ury award of 
ompensatory and 
#unitive damages 

Iury award of 
compensatory and 
punitive damages for 
negligent publication 

W U L T  ON 
LPPEAL 

leversed 

Affirmed 

[AR APPLIED/ 
riOT APPLIED 

Yes as to actual 
nalice 

Yes as to risk 
posed by 
advertisement 
(modified 
negligence 
standard) 

B4 

3THER LEGAL ISSUES 
U)DRESSED ON APPEAL 

Depth of independent appellate review: 
"Under the rule of independent review, we 
nay accept all the purely factualfindings of 
'he district court and nevertheless hold as a 
matter of law that fhe record does not 
contain clear and convincing evidence [of 
zctual malice] . . . Although the clearly 
erroneous standard of Rule 52faJ requires us 
10 defer to the jury 's or trial courf's factual 
findings, 'the presumption of correctness ... 
is stronger in some cases than in others' ... 
In/ carries its marimurn weight when we 
reviewfindings of facf that turn on 
credibiliry determinations . . . Put] applies 
with less force when a facfjinder'sfindings 
rely on its weighing of evidence and drawing 
of inferences. ._. But even when we accord 
credibility determinations the special 
deference to which they are entitled, we 
must nevertheless 'examine for ourselves' the 
factual record in f i l l .  " 

Modified negligence standard: whether "on 
its face," advertisement would have alerted 
reasonably prudent publisher that it imposed 
an unreasonable risk. 
Actual malice: not reviewed because of 
defendant's failure to raise issue in its initial 
hrief 
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B2. State Cases from 7/89 to 1/94 

STATUS OF 
PLAINTIFF 
(DEFENDANT) 

APPEALS JUDGMENT 
APPEALED 
FROM 

Dodson v .  Dicker, 306 
Ark. 108. 812 S.W.2d 
97, 19 Med. L. Rptr. 
1124 (Ark. 1991) 

Fuller v.  Russell, 3 1 I 
Ark. 108, 842 S.W.2d 
12, 21 Med. L. Rptr. 
1254 (Ark. 1992) 

Carney v .  Santa Cruz 
Women Against Rape, 
221 Cal.App.3d 1009, 
271 Cal.Rptr. 30, 18 
Med. L. Rptr. 1123 (Cal. 
Ct. App. 1990) 

Keohane v.  Wilkerson, 
859 P.2d 291, 21 Med. 
L. Rptr. 1417 (Co. Ct. 
ADD. 1993) 

Private figure, public 
issue (nonmedia) 

Public figure 

Jury award of 
compensatory and 
punitive damages for 
defamation and 
invasion of privacy, 
with defendant's 
motion for directed 
verdict denied 

Jury award of 

Private figure 
(media) 

Jury award of 
compensatory and 
punitive damages 

nonmedia public compensatory and 

individual) 

RESULT ON 
APPEAL 

Reversed 

~~ 

Reversed 

Reversed and 
remanded 

Reversed as to 
libel, affirmed as 
to slander 

IAR APPLIED/ 
NOT APPLIED 

Yes as to 
defamatory 
meaninglopinion 
(defamation claim) 
and as to actual 
malice (invasion of 
privacy claim) 

Yes as to actual 
malice 

No 

Yes as to opinion 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Actual malice: "We have exercised our 
independenr judgment on rhis issue and 
conclude rhaf afinding of libel would 
consrihite n forbidden inrrusion on free 
expression because rhe words involved are 
not capable of sustaining a defamatory 
meaning." 

Jury  instruction: trial court committed 
reversal error by failing to charge jury that 
negligence is an element of libel and that 
actual malice is required for the imposition 
of punitive damages in private figure cases 
involving matters of public concern. 

S u e  of award: not "grossly and manifestly 
excessive." 

B5 
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~PPEALS 

?llerbee v.  Mills, 262 Ga. 
i16, 422 S.E.2d 539 (Ga. 
,992), cert. denied. 113 
i.Ct. 1833 (1993) 

Henrichs v.  Pivarnik. 588 
N.E.2d 537, 20 Med. L. 
Rptr. 1787 (Ind. Ct. App. 
1992) 

Ball v .  E.W. Scripps. 801 
S.W.2d 684, 18 Med. L. 
Rptr. 1545 (Ky. 1990). 
cerr. denied, 499 U.S. 
976 (1991) 
continued on next page 

STATUS OF 
PLAINTIFF 
[DEFENDANT) 

?rivate figure 
nonmedia) 

Public official 
(media) 

Public official 
(media) 

IUDGMENT 
PPEALED 
PROM 

ury award of 
inspecified damages 
nd injunction 

lury award of 
,unitive damages 

[ntermediate 
appellate court 
reversal of jury 
award of 
compensatory 
damages 

%ESULT ON 
WPEAL 

teeversed as to 
njunction, 
iffirmed as to 
lamages 

4ffirmed 

Reversed, 
reinstating jury 
award 

B6 

[AR APPLIED/ 
YOT APPLIED 

VO 

Yes as to actual 
malice @ut see 
note) 

Yes as to actual 
malice 

DTHER LEGAL ISSUES 
WDRESSED ON APPEAL 

Plaintiff status: trial court correct in 
reating plaintiff as private figure. 
Independent appellate review: court's 
"review" consists of single sentence: 
"Because Iplaintiffl is neither a public 
?ficin1 nor a public figure. we afirm the 
:udgrnent based on the jury 's verdict for 
damages and anorneys'fees. " 
Concurrence would treat plaintiff (school 
principal) as public official, but on 
independent review of record finds clear and 
zonvincing evidence of actual malice to 
support jury verdict on damages. 

Actual malice: court does not cite need for 
independent appellate review of actual 
malice but provides de novo review of trial 
couri's grant of summary judgment for 
plaintiff, finding clear and convincing 
evidence of acmal malice to have been 
established by defendant's failure to respond 
to plaintiffs requests for admission, which 
resulted in conclusive admission that he 
knew article was false when published. 
Damages: absence of compensatory 
damages is not a bar to award of punitive 
damages where plaintiff establishes 
defamation per se. 

Note: see prior appeal, Scripps v. Bull, 
supra, p. A13. 
Depth of independent appellate review: 
although court admits "not absolutely clear 
in the Connaughton case that the majoriq 
on the United States Supreme Courtfilly 
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Lover1 v. Caddo Cirizen, 
584 So.2d 1197, 19 Med. 
L. Rptr. 1670 (La. Ct. 
App. 1991) 

Hines v. Arkansas 
Louisiana Gas Co., 613 
So.2d 646 (La. Ct. App. 
1993), wrir denied, 617 
So.2d 932 (La. 1993) 

STATUS OF 
PLAINTIFF 
(DEFENDANT) 

Private figure 
(media) 

Private figure 
(nonmedia 
individuals and 
company [reports of 
sexual harassment]) 

JUDGMENT 
QPPEALED 
FROM 

lury award of 
unspecified damages 

lury award of 
general damages for 
defamation and 
invasion of privacy 

W U L T  ON 
PPEAL 

<eveversed 

leversed 

IAR APPLIED/ 
NOT APPLIED 

Not reached 
because judgment 
reversed as matter 
of law 

Yes as to malice 
and as to falsity 
(but not 
constitutionally 
mandated - see 
note) 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

embraced the view raken in the Sirrh Circuit 
Courr of Appeals rhar a reviewing courr 
should defer ro ail 'subsidiary facts rhar the 
jury "could have" found, '" it suggests that 
because Scalia's concurrence, requiring 
adoption of clearly erroneous standard as to 
"all underlying, subsidiary or historical 
facts, " was approved by three other justices, 
the Supreme Court and Sixth Circuit 
positions "seemn nearly coexisrenr. " 
Factlopinion: statements can be fairly 
characterized as fact. 
Jury  instructions: trial court correct in 
refusing to submit lengthy list of 
interroratories. 

Negligence: newspaper entitled to rely on 
arrest information from an authorized police 
source. 

Evidentiary ruling: trial court erred in 
admitting into evidence plaintiffs offer to 
take a lie detector test. 
Independent appellate review: mandated 
because jury findings tainted by evidentiary 
error; court does not cite Bose. 
Privilege: statements made by employer 
during course of investigation into employee 
misconduct are privileged. 
Invasion of privacy: statements protected 
by employer's qualified privilege do not 
give rise to action for invasion of privacy. 

87 
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~PPEALS 

latson v.  ShifIen, 86 
Ad.App. 340, 586 A.2d 
'92 (Md. Ct. Spec. App. 
991) 

9atson v.  Shifen. 325 
bld. 684, 602 A.2d 1191 
U d .  Ct. App. 1992) 

Medical Mutual Liability 
Ins. SOC. v.  Dixon 
Evander & Assoc., 92 
Md.App. 551, 609 A.2d 
353 (Md. Ct. App. 
1992), cerf. denied, 328 
Md. 447, 614 A.2d 913 
(Md. 1992) 
continued on next page 

STATUS OF 
'LAINTIFF 
:DEFENDANT) 

'ublic figure 
nonmedia [labor 
lispute]) 

Public figure 
:nomedia [labor 
iisputel) 

Private figure 
(nonmedia) 

lUDGMENT 
LPPEALED 
iROM 

ury award of 
ompensatory and 
unitive damages for 
lefamation and 
ntentional infliction 
if emotional distress 

ntermediate 
ippellate court 
iffirmance of jury 
iward of 
:ompensatory and 
unitive damages for 
lefamation and 
intentional infliction 
if emotional distress 

Jury award of 
compensatory and 
punitive damages for 
tortious interference 
with business 
relationship; mistrial 
as to defamation 

USULT ON 
LPPEAL 

M r m e d  

4ffirmed as to 
iefamation, 
-evened as to 
.ntentional 
infliction of 
motional 
jistress, and 
remanded for 
new trial on 
defamation 
damages only 

Remanded as to 
punitive 
damages; 
judgment 
otherwise 
affirmed 

88 

[AR APPLIED/ 
VOT APPLIED 

VO 

Yes as to actual 
malice and as to 
falsity (but see 
note) 

Yes as to actual 
malice and as to 
falsity (but see 
note) 

3THER LEGAL ISSUES 
WDRESSED ON APPEAL 

Defamatory meaning: sufficient evidence in 
.ecord to find statement defamatory. 
Size of award: not so excessive as to 
.equire a new trial. 

Actual malice: '"evidence suficient for the 
iury'sfhding" of actual malice. 
Falsity: although court undertakes 
''independent examination of the whole 
record," rather than independently 
evaluating falsity. it concludes that jury 
could reasonably have found that flier was 
substantially untrue. 
Defamatory meaning: statements are 
capable of defamatory meaning. 
Fair report  of legal proceedings: fairness 
and accuracy of report is a jury question. 
Intentional infliction of emotional distress: 
defamation alone insufficient to constitute 
'*extreme and outrageous" conduct. 
Opinion: statements unprotected as opinion. 
Jury  instruction: erroneous instruction on 
conditional vrivileae was harmless error. 

Falsity: as in Batson, supra, court recites 
need for independent appellate review but 
bases decision on fact that "jury could 
reasonably have found' falsity. 
Actual malice: jury "couki have concluded 
that there was clear and convincing evidence 
[of actual malice]. " 
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4 P P E A L S  

Medical Mutual Liabilify 
Ins. SOC. v. Dkon 
Cvander & Assoc., 
:onrinued 

Dragheni v.  Chmielewski, 
116 Mass. 808, 22 Med. 
L. Rptr. 1456 (Mass. 
1994) 

~ 

Michigan Microtech Inc. 
v .  Federated 
Publications, Inc., 187 
Mich.App. 178. 466 
N.W.2d 717, 18 Med. L. 
Rptr. 2131 (Mch. Ct. 
App. 1991) 

Dannis v.  C & G 
Publishing Inc., 468 
N.W.2d 331. 18 Med. L. 
Rptr. 2271 (Mich. Ct. 
Avo. 1991) 

STATUS OF 
PLAINTIFF 
(DEFENDANT) 

Private (nonmedia) 

Private figure 
(media) 

Public figure (media) 

JUDGMENT 
APPEALED 
FROM 

Jury award of 
damages for 
defamation and 
interference with 
business and 
contractual relations 

Jury award of 
compensatory 
damages, with 
defendant’s motion 
for judgment n.0.v. 
denied 

Trial court’s setting 
aside of jury verdict 
for plaintiff 

I 
Affirmed No 

Affirmed No as to 
negligence 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

S u e  of punitive damage award: remanded 
because trial court’s posttrial review of size 
of damages was constitutionally inadequate. 

Plaintiff status: court refuses to address 
because defendant did not raise issue below. 
Standard of review: on denial of directed 
verdict and motions for new trial, court 
reviews evidence in light most favorable to 
plaintiff; IAR applies only to cases involving 
actual malice. 
Defamatory meaning: sufficient evidence 
for jury to have concluded statements were 
susceptible to defamatory meaning. 
S u e  of award: no clear error. 
Qualified privilege: trial court correct not 
to issue jury instruction as to actual malice. 
Common law malice: sufficient evidence to 
show defendant motivated by ill will. 

Plaintiff status: trial court did not err in 
treating plaintiff as private figure. 
Negligence: there was sufficient evidence of 
negligence to go the jury. 
Standard of review for directed verdict 
and judgment n.0.v.: trial court’s rulings 
will not be disturbed absent abuse of 
discretion. 

Actual malice: no error in trial court 
finding of absence of actual malice. 
Fair r e p o r t  “any rational interpretation of 
a public documenf is a suncient defense, as 
a maner of [aw, to a suit for defamation. ” 

B9 
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4PPEALS 

Locricchio v. Evening 
Vews A s s h ,  438 Mich. 
14, 416 N.W.2d 112, 20 
Med. L. Rptr. 1065 
Mich. 1991), cert. 
ienied, 112 S.Ct. 1267 
(1992) 

Rouch v. Enquirer & 
News ofBaCle Creek, 184 
Mich.App. 19, 457 
N.W.2d 74, 17 Med. L. 
Rptr. 2305 (Mich. Ct. 
App. 1990) 

STATUS OF 
PLAINTIFF 
(DEFENDANT) 

Private figure 
(media) 

Private figure 
(media) 

IUDGMENT 
WPEALED 
FROM 

ntermediate 
ippellate court 
.einstatement of jury 
iward of actual 
lamages 

Jury award of 
compensatory 
damages 

RESULT ON 
WPEAL 

Zeversed 

Affirmed 

IAR APPLIED/ 
NOT APPLIED 

Yes as to falsity 

No 

~ 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Note: see prior decision, supra, p. A15. 
Standard of review: "in a libel case 
affecting constitutionally protected public 
discourse, the law of the case doctrine 
should not have precluded a second review 
by a subsequent Court of Appeals panel. 
Indeed in such cases the Inw ofthe case 
doctrine must yield to a competing doctrine: 
the requirement of independent review of 
constitutional facts. " 
Falsity: "we ... conclude that an 
independent appellate review with regard to 
falsity in private-figure, public-interest cases 
deters yorbidden intrusion on the field of 
free expression as a logical corolhry to 
independent review of actual malice. 
Libel by implication: not so analytically 
distinct from defamation by false facts "as 
to require departurefrom the guiding 
principles of general libel and First 
Amendment libel law ... [namely:] ,.. speech 
on public maners initiates heightened First 
Amendment protection, true speech on 
public affairs cannot accrue liabiliiy, and a 
plaintif bears the burden of proving falsity. " 

Falsity: no error in trial court finding that 
plaintiff had proven falsity as matter of 
law. 
Negligence: sufficient evidence for jury to 
find defendant negligent. 
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~PPEALS 

7ouch v. Enquirer & New 
f Battle Creek Michigan, 
140 Mich. 238, 487 
rl.W.2d 205, 20 Med. L. 
tptr. 2265 (Mich. 1992) 

piesen v.  Hessburg, 455 
V.W.2d 446, 17 Med. L. 
iptr. 1849 (Minn. 1990), 
:ert. denied, 489 US. 
1119 (1991) 

7ovey v. Detroit Lakes 
%blishing Co., 490 
V.W.2d 138, 20 Med. L. 
Iptr. 1671 (Minn. Ct. 
ipp.  1992) 

STATUS OF 

[DEFENDANT) 
PLAINTIFF 

Private figure 
:media) 

Public official 
(media) 

Private figure 
(media) 

IUDGMENT 
WPEALED 
FROM 

ntermediate 
ippellate court 
iffirmance of jury 
iward of 
:ompensatory 
lamages 

Intermediate 
ippellate court 
reversal of trial 
:our[ grant of 
iefendant's motion 
!or judgment n.0.v. 

Dismissal of jury 
iward of unspecified 
lamages for libel 
ind grants of 
iummary judgment 
)I directed verdict 
in related claims 

RESULT ON 
WPEAL 

keversed 

Reversed 

Affirmed 

IAR APPLIED/ 
NOT APPLIED 

Yes as to falsity 

Yes as to actual 
malice, as to 
opinion, and as to 
falsity 

No 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

~~ 

Falsity/substantial truth:  article was 
substantially true, despite minor inaccuracy 
in suggestion that plaintiff had been 
identified by his children, rather than by the 
children of his former wife. 
Material falsity: misuse of formal legal 
terminology (charged versus accused) does 
not constitute material falsitv. 

Depth of independent appellate review: 
"[allthough credibiliry deferminarions are 
reviewed under clearly erroneous standard 
... the reviewing courr musr 'examine for  
firsem the starements in issue and rhe 
circumrrances under which they were made 
to see . . . whether they are of a character 
which the principles ojrhe Firsr Amendmenr 
. . . protecr" (quoting Connaughron). 
Libel by implicationlopinionIfalsity: after 
conducting independent review of the 
record, court concludes "@]ecause ... 
articles contained only true statemenrs or 
opinion, and any implication therefrom was 
constitutionally protected criricism of a 
public oficial, there was no dejamarory 
'speech' as a matter of law. " 

"Of and concerning": court finds 
competent evidence in record to sustain jury 
verdict that article was not "of and 
concerning" plaintiff. Trial court did not err  
in refusing to enter jury verdict on negligent 
defamation. 

BI1  
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APPEALS 

Meridian Star, Inc. v. 
Williams, 549 So.2d 
1332, I6  Med. L. Rptr 
2446 (Miss. 1989) 

Prozeralik v. Capital 
Cities Communications, 
Inc., 188 A.D.2d 178, 
593 N.Y.S.2d 662. 21 
Med. L. Rptr. 1073 
(N.Y. App. Div. 1993) 

Prozeralik v. Capital 
Cities Communications, 
Inc., 82 N.Y.2d 466. 605 
N.Y.S.2d 218, 21 Med. 
L. Rptr. 2257 (N.Y. 
1993) 
continued on next pace 

STATUS OF 
'LAINTIFF 
;DEFENDANT) 

hbl ic  official 
media) 

Public figure (media) 

Public figure (media) 

[UDGMENT 
P P E A L E D  
PROM 

ury award of 
inspecified damages 

lury award of 
:ompensatory and 
iunitive damages 

Intermediate COUR 
affirmance of jury 
award of 
compensatory and 
punitive damages 

&ULT ON 
PPEAL 

Ceversed 

4ffirmed 

Reversed and 
remanded for 
new trial 

B12 

[AR APPLIED/ 
UOT APPLIED 

Yes as to actual 
nalice 

Yes as to actual 
malice 

Yes as to actual 
malice 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Actual malice: articles were either true, or, 
having been obtained from reliable sources, 
believed by writer to be true. 
Opinion (pre-Milkovich): "(e]xpressions of 
opinion, however, unreasonable or 
vituperative, cannot be the subject of a 
defamation suit. " 

Note: judgment reversed by New York 
Court of Appeals, see immediately below. 
S u e  of compensatory award: yury's awan 
represents reasonable compensation for 
humiliation, mental anguish and injury to 
plaintiffs reputation. " 
Sue of punitive award: "in our view, 10 
million dollars represents an oppropriate 
amount to deter defendant, a multibillion 
dollar enterprise, from repeating its reckless 
conduct. " 
Constitutionality of punitive damages: 
Where actual malice has been shown by 
clear and convincing evidence, award of 
punitive damages does not violate state or 
federal constitutions. 

Actual malice: court finds clear and 
convincing evidence of actual malice but 
reverses on erroneous jury instruction. 
Jury  instruction: trial court erred in 
instructing jury that defendant's retraction 
was false as a matter of law. thus 
withdrawing factfinding function from jury. 
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LPPEALS 

'rozeralik v. Capital 
: i l i a  Communications, 
nc., continued 

>ole v. Ohio Civil 
ierirce Employees AJS 'n. 
'189 WL I12337 (Ohio 
4pp. 1989) (unpublished) 

STATUS OF 
'LAINTIFF 
DEFENDANT) 

Private figure 
[nonmedia [labor 
iispute]) 

rUDGMENT 
LP P E A L E D 
7ROM 

lury award of 
nominal and punitive 
iamages 

USULT ON 
LPPEAL 

4ffirmed 

~~~ 

[AR APPLIED/ 
VOT APPLIED 

No as to actual 
malice and as to 
falsity 

~ ~______ ~ 

DTHER LEGAL ISSUES 
4DDRESSED ON APPEAL 

Depth of independent appellate review: 
'This heightened review responsibility does 
rot preclude consideration of al l  of the 
factual record in full ,  including 
'circumstantial evidence' and evidence of the 
9efendant's motive, and thefindings of the 
bctfinder. Rather. our review of the 
4ppellate Division's analysis of the trial 
evidence necessarily encompasses all of 
these usual factors. We must be sure 'undue 
weight' was not given to the jury'sfindings 
in the usual mode and must be satisfied that 
an independent review' was conducted. " 
Punitive damages: to recover punitive 
damages, defendant must show common law 
malice. 
Concurrence: independent review reveals 
insufficient evidence of acNal malice -- FBI 
agent's contradiction of broadcaster's 
account of their conversation is not clear 
and convincing evidence of actual malice, 
and broadcaster was not required to contact 
rival TV station for name of beating victim 
because it did contact FBI. presumably the 
best source of this information. 

Plaintiff status: trial court correct in 
treating plaintiff as private figure. 
Standard of review: independent appellate 
review not required in private figure- 
nonmedia defendant case. 
Actual malice: sufficient evidence to 
substantiate jury's finding. 
Falsity: sufficient evidence to substantiate 
jury's finding. 
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H* 
Dale v. Ohio Civil 
Service Employees Ass'n, 
57 Ohio St.3d 112, 561 
N.E.2d 253 (Ohio 1991), 
cerf. denied. 111 S.Ct. 
2853 (1991) 

Fifzpafrick Y. 

Philadelphia Newspapers, 
lnc., 389 PaSuper. 438, 
567 A.2d 684, 17 Med. 
L. Rplr. 1210 (Pa. Super. 
1989) 

Oweida Y. The Tribune- 
Review Pubfishing Co.. 
599 A.2d 230, 19 Med. 
L. Rptr. 1801 (Pa. 
Super.Ct. 1991). appeal 
denied, 529 Pa. 670, 605 

Shenandoah Publishing 
House, Inc. v .  Gunier. 
245 Va. 320, 421  S.E.2d 
370, 21 Med. L. Rptr. 

STATUS OF 
'LAINTIFF 
'DEFENDANT) 

'rivate figure 
nonmedia [labor 
iispute]) 

Public official 
:media) 

Private figure 
(media) 

Private figure 
(media) 

lUDGMENT 
@PEALED 
'ROM 

ntermediate court 
.ffirmance of jury 
.ward of nominal 
Ind punitive 
lamages 

ury verdict for 
lefendant 

lury award of 
:ompensatory and 
,unitive damages, 
with defendant's 
motion for judgment 
n.0.v. denied 

Jury award of 
presumed and 
punitive damages 

%ESULT ON 
LPPEAL 

{eversed 

4ffirmed 

Reversed as to 
punitive damages 
and remanded for 
retrial of 
compensatory 
damages 

Reversed 

B14 

CAR APPLIED/ 
VOT APPLIED 

Yes as to actual 
nalice 

Yes as to actual 
malice 

Yes as to actual 
malice 

Yes as to actual 
malice 

OTHER LEGAL ISSUES 
ADDRESSED ON APPEAL 

Actual malice: actual malice standard 
applies to private-sector labor disputes. 
Falsity: plaintiff presented sufficient 
evidence to support a finding of falsity. 

"Two-way street": court reviews trial 
record for evidence of actual malice so as to 
avoid "unnecessary and futile gesture" of 
granting new trial based on plaintiffs other 
assertions of error when there was 
insufficient evidence of actual malice. 

Jury  instructions: failure to mention 
applicability of fair report privilege requires 
remand for new trial on compensatory 
damages; trial court also erred in instructing 
jury that actual malice can be proved based 
alone on 'clear departures from accepted 
journalistic procedures," but as appellate 
court finds no evidence of actual malice in 
the record, remand of punitive damages 
claim is unnecessary. 
Standard of review for judgment n.0.v.: 
granting nonmovant benefit of all inferences 
reasonably drawn from evidence does not 
prevent court from conducting independent 
review of actual malice, however. 

Jury  instructions: error in instruction that 
presumed damages were available to private 
plaintiff on mere showing of negligence 
(actual malice required). 
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