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Patrick, thank you for that kind introduction.

A couple of years ago, | spoke at a Media Ingituhcheon like this about the First and
Fifth Amendments and telecommunications policy.d Alnsuppose, since we never really

resolve these issues once and for all, I'll be back couple more years.

So, | appreciate your having me here again, Patiakd thank you for the great work by
you and the Media Institute to promote a Natiorraedom of Speech Week and for your strong
and consistent voice in defense of the First AmesrdimOne of the things | really want to
emphasize today is that consistency of principlebecause it is human and very easy to
confront times of great change and just assumeprareiples have to change too. Maybe some
do . .. but I don't think our core First Amendmeights are among them.

And we are definitely going through one of thoseiqds of great change . . . creative
destruction, as Schumpeter coined the phrase, vitheigy be easier to discern the destruction
than the creativity that is still emerging. Thedi@elandscape, the telecommunications
landscape . . . just think about the truisms ohefixee years ago, and it is somewhat humbling

how little any of us really perceived what wouldusdly unfold.

Most observers, however, did expect that the esxptoof goods and services, new
applications, and new devices accessing the Intexsx a newly deployed broadband
infrastructure would bring enormous change. Ardked it has . . . although | would argue that

all of this is still in its infancy.



But only now can we see real structural changeadeplace as a result. One has only to
think about the newspaper industry to realize taid while | don’t profess to know what the
emerging model will look like, 1 know that a freedarobust press is critical to our democratic
experiment and | am confident that emerging modélsupply that need. That is, if we have

the courage of our convictions.

What is fascinating, and frankly disturbing, howe\s how often in recent years that
First Amendment principles have been turned updayen in an attempt to advance agendas that
themselves threaten true First Amendment rightsill kalk more about this shortly, but let me
just say this up front: no matter how much theinét or broadband or new competition in
telecommunications has changed the landscape,itheogustification for just pretending that
the First Amendment means something completelgufit from our understanding of its
meaning for over 200 years. Indeed, this propeetstanding of the First Amendment is all the

more vital in these times of technological change.

For today, | will just focus on the grand, seemyngihdless, debate over net neutrality.
We do this against a backdrop of an FCC proceetiiaigwill conclude in all likelihood
sometime next year. My intention today is not ébake the pros and cons of new network

neutrality rules but | do think it is important point out where this discussion can go astray.

First, even though we have a respectful disagreeowan whether and to what extent net
neutrality rules are needed, | do want to acknogéesihd thank FCC Chairman Genachowski
for how he has proceeded so far. An objectiveingpof the Notice of Proposed Rulemaking, |
think, makes clear that he and his colleagues dhterfairly and openly explore a number of
difficult and contentious issues. The NPRM, foaewle, asks for comment on the First
Amendment implications of net neutrality rules. eTWPRM acknowledges that the First
Amendment does not govern the conduct of ISPs. tAedNPRM asks for comment on the
implications of the proposed rules on free speeif; participation, and democratic
engagement. The FCC, in fact, has scheduled aslvopknext week to explore these and other

issues.



Lurking behind all of this, of course, is somethimg can all agree is important: the
Internetis a critical means of promoting democratic valuesallshare. Where we may part
company, however, is in understanding whether sl how, those values are promoted by

government regulation.

It should not be lost on anyone that the strongedtloudest voices for net neutrality
rules often cloak their agenda as advancing tre¢ Rimendment or, just as frequently, First
Amendment “values.” But urging the governmentrbpose rules that supposedly promote First
Amendment values is too often used to justify ragjahs that instead threaten First Amendment
rights. By its plain terms and history, the Fishendment is a limitation on government
power, not an empowerment of government. Makiegeharguments is, ironically, almost proof
that First Amendment rights are being implicated.

Net neutrality rules have the potential to respiotected speech in myriad ways — and
not just the speech of Internet Service Providénrssome ways, from the millions of consumers
who interact and engage on the Internet, to thiétfas that provide those services, to the
applications and content providers on the Web|ritexnet is all speech. So as the FCC
considers regulating in this area, it's importdrdtithe agency carefully examine whether net

neutrality rules can be justified under First Ameraht standards.

Let’s start by not standing the First Amendmenttsinead. As | mentioned, some
proponents have pushed rules they describe agjtinga¢éent of the First Amendment for the
Internet. They, in fact, convinced the FCC in @@ncast network management case to impose
a “strict scrutiny” standard with all of the trapgs of Supreme Court First Amendment
jurisprudence on the conduct of ISPs. Given thgoitance of a strict scrutiny standard in court
decisions that seek to defend every American’s tiglireedom of expression against
government restraint, it was kind of creepy. Aoadhis FCC'’s credit, they seem in the NPRM to
propose moving away from that to a different kifiduwoalysis. Whatever our present-day policy
disagreements about net neutrality, or even diftgpolitics, let's not forget that the First

Amendment is framed as a shield for citizens, neward for government. It is true that the



First Amendment promotes democratic values, as $@we said, but it does so best by freeing

citizens from government regulation of their speewit by regulating it.

Next, almost every net neutrality proposal wouldks control how an ISP affects the
delivery of Internet content or applications ae#dches its customers. This is particularly odd
for two reasons: First, there is plenty of case ddout instances of speech compelled by the
government — “forced speech” -- that suggests suiels should be scrutinized closely. Second,
and perhaps more importantly, it is an almost cetey unnecessary risk. All ISPs have stated
repeatedly that they will not block their customimsn accessing any lawful content or
application on the Internet. Competitive pressatese ensure this result: we are in the
business of maximizing our customers’ choices aqeéeences on the Internet. The counter

examples used to debate this point are so few @agsEnguishable as to make the point for me.

Beyond the forced speech First Amendment implbceti however, net neutrality rules
also could infringe First Amendment rights becathss could prevent providers from delivering
their traditional multichannel video programmingwvsees or new services that are separate and
distinct from their Internet access service. Wltie FCC’s NPRM acknowledges the need to
carve out “managed” or “specialized” services friti@ scope of any new rules, it also expresses
concerns that “the growth of managed or specialsggdices might supplant or otherwise
negatively affect the open Internet.” Meaning ¥?haVell, the strong implication is some kind

of guaranteed amount of bandwidth capacity forisessthe government deems important.

But in this case, the FCC is not engaged in tloeation of the public airwaves. The
bandwidth we’re talking about is capacity on presaansmission facilities constructed by ISPs.
Imposing regulations that prevent providers fronmgstoo much” capacity for speech-related
services not even associated with Internet acd¢esdd cause all sorts of First Amendment and

Fifth Amendment Takings alarm bells to go off.

It's not just broadband providers whose First Aoreent rights are implicated by new
net neutrality rules. Content and applications/lers are also affected. For example, the

FCC'’s net neutrality rules as proposed would prioh@&Ps and applications providers from



contracting for any enhanced or prioritized delvef that application or content to the ISPs’
customers. Under the proposal, ISPs wouldn’t ddeepermitted to offer such prioritization or
guality-of-service enhancements at nondiscrimingpoices, terms and conditions to anyone
who wanted it. Such arrangements would be simfbliynoits.

What does that mean for content providers? \itmllsome, it may mean that they can’t
provide material in the enhanced form that theytwamd the First Amendment protects the
right not just to decide what to say, but how tg isa Not all content providers may need the
same speed, prioritization of data and qualityev¥i€e as, say, providers of high-definition
video, or maybe 3D video or who-knows-what-else t@ynvented by application providers.
But ISPs can't prioritize atontent, due to the physical limitations of treistems. And it may
be entirely too costly (as well as unnecessaryigfficient) to offer the same quality of service
that a video game service requires to every siogheent provider. And so the effect of such a
rule would be simply to prevent the offering of\dees consumers might want that require such
enhancements. Does the First Amendment reallwdhe government to prohibit a content or
applications provider from paying to acquire theamseto distribute its content in the form or
manner it wishes? Such a rule would ultimatelyrease the overall amount of speech on the

Internet, thus harming, not helping, First Amendtrieterests.

In a dynamic marketplace, we must also considsratrule seeking to impose equality of
treatment on today’s terms can have the effeatesfzing in place today’s dominant players to
the detriment of tomorrow’s start-ups. Wholly adasm whether preservation of the status quo
promotes First Amendment “values,” it's likely tafiinge First Amendment rights. To tell a
new entrant or an existing content provider thatitnot enter into arrangements with an ISP for
unique prioritization or quality of service enhammnts that might enable it to enter the
marketplace and have its voice heard along witeehad established competitors interferes with

that provider’s speech rights in a way that shamlichediately invite First Amendment scrutiny.

And speaking of First Amendment scrutiny, if therene thing the Supreme Court has
made clear, it's that rules that directly restpnoitected speech cannot be justified by a

government interest that is merely hypotheticas tide Court said back in ti@rner case,



When the Government defends a regulation on speeehmeans
to . .. prevent anticipated harms, it must do ntbaa simply
"posit the existence of the disease sought to bedcu....It must

demonstrate that the recited harms are real, notlyneonjectural

and that the regulation will in fact alleviate tedsarms in a direct

and material way.

That’s an admonition that should ring loud andcle the net neutrality proceeding.
Because when all the dire warnings of the net aétytproponents are stripped away, there
really are no signs of actual harm. Yes, ther&een a couple of isolated incidents that keep
being held up as examples of what needs to be pie¥ebut nothing that suggests any threat to
the openness of the Internet. Meanwhile, the “apes of the Internet” — and the First
Amendment “values” in a robust marketplace of Iné¢rspeech — have done nothing but flourish
and expand beyond anyone’s wildest imaginationat iwhat happens when speech is left free
to thrive in the marketplace of ideas — the verypof First Amendment rights.

And that is really the key here: my friends withamn | debate net neutrality shake their
heads when we call net neutrality a solution incfeaf a problem. But it is exactly that.
Because all of the openness, all of the civic pigudition, all of the democratic engagement we

could possibly want is happening right now . . theut net neutrality regulation.

A decade ago, | and a small group of folks formednéernet start-up that was designed
to be what we would call a social networking stidaty. And our niche, if you will, was that we
could provide citizen activists the tools, the nelcommunities and networking, for every
possible political cause across the ideologicatinoom. It didn’t really work in 1999 and 2000
because we still lived in a dial-up world. Butchase of broadband, those types of social
networking ideas have transformed how we interaet inyriad of ways. There are so many
ways to describe this transformation . . . but gestsider that Google announced in 2008 that
they had discovered one trillion unique URLSs that Twitter, created in 2006, reached 10

percent of all active Internet users this past Juneand that, according to Pew, more than d thir



of all Americans are involved in a civic or polaiocgroup, and over half of them use digital tools

to communicate with other group members.

The point is that the very civic participation, opess, and diversity of opinion and
information we all say we want is the product diraadband ecosystem that matches an
innovative technology platform with the genius pphcations and content providers in ways

that promote First Amendment “values” through @tizollaboration not government regulation.

| don’t know how to say it any more clearly tharsthinternet Service Providers do not
threaten free speech; their business is to engkkech and they are part of an ecosystem that
represents perhaps the greatest engine for promotidemocracy and free expression in
history.

Now, let’s face it: it's not like proponents oftmeutrality have likely missed any of this.
That's why for the last several years, some of thewe been churning out speeches and
writings that attack the idea that an ISP coul@ lferst Amendment speaker (they really don’t
like theTurner decision); that dismiss First Amendment doctris@dmess;” and that cobble
together new theories whereby restrictions on dpaad speakers that would otherwise run
afoul of the First Amendment are OK if they promtite sort of political discourse that they
(and the government) think is best. | don’t preétembe a First Amendment scholar, but |
recognize rhetoric over sound analysis when | sead | do know that the First Amendment is
at its zenith when the right to choose the conbéwine’s own speech is taken away by

government.
And, while I don’t know how courts will view all ik, all | can ask is that as the FCC
conducts its analysis, it will carefully considbetFirst Amendment implications of what it is

doing. | believe and hope it will.

-end-



